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Class Action Complaint - 1

Christopher E. Green
Attorney at Law

Two Union Square Suite 4285
601 Union Street

Seattle, Washington 98101
(206) 686-4558 Fax: (206) 686-2558

WSBA No. 19410

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA

Cause No:

Plaintiff, Elizabeth Seu, sues Defendants, Toyota Motor Corporation and Toyota Motor

Sales, USA, Inc., and alleges as follows:

I. PARTIES

1. Plaintiff Elizabeth Seu ("Plaintiff') is an individual consumer, who at all times

ELIZABETH SEU,
Individually and on behalf of
all other similarly situated

Plaintiff,

v.

TOYOTA MOTOR CORPORATION,
a foreign corporation, and
TOYOTA MOTOR SALES, USA, INC.,
a California corporation,

Defendants,

Complaint – Class Action

Jury Demand
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Christopher E. Green
Attorney at Law

Two Union Square Suite 4285
601 Union Street

Seattle, Washington 98101
(206) 686-4558 Fax: (206) 686-2558

WSBA No. 19410

material hereto, was and is a resident of the County of Clark within the State of Washington.

2. Defendant Toyota Motor Corporation is a Japanese Corporation having its principal

place of business at I Toyota-Cho, Toyota City, Aichi Prefecture 471-8571, Japan. Toyota Motor

Corporation designs, develops and manufactures automobiles that are sold throughout the world.

3. Defendant Toyota Motor Sales, USA, Inc. is a corporation organized and existing

under the laws of the State of California with its principal executive offices located at 19001 S.

Western Avenue, Torrance, California 90509. Toyota Motor Sales, USA, Inc. markets, distributes

and sells vehicles manufactured by Defendant Toyota Motor Corporation throughout the United

States.

II. JURISDICTION AND VENUE

4. This court has jurisdiction over this class action under 18 U.S.C. § 1332(d), which

under the provisions of the Class Action Fairness Act ("CAFA") explicitly provides for the original

jurisdiction of the Federal Courts of any class action in which any member of the plaintiff class is a

citizen of a State different from any defendant, and in which the matter in controversy exceeds in

the aggregate the sum of $5,000,000, exclusive of interest and costs. Plaintiff alleges that the total

claims of individual class members in this action are well in excess of $5,000,000 in the aggregate,

exclusive of interest and costs, as required by 28 4 U.S.C. § 1332(d)(2), (5). Plaintiff is a citizen of

the State of Washington, whereas, as set forth above, Defendant Toyota Motor Corporation is a

citizen of a foreign country, Japan, and Defendant Toyota Motor Sales, USA, Inc. is a citizen of the

State of California. Furthermore, Plaintiff alleges that the total number of members of the proposed

Class is greater than 100; pursuant to 28 U.S.C. § 1332(d)(5)(B). Therefore, diversity of citizenship

exists under CAFA as required by 28 U.S.C. § 1332(d)(2)(A).
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5. Venue in this district is proper pursuant to 28 U.S.C. § 1391 because a substantial

part of the events or omissions giving rise to the claims alleged occurred in this district, Plaintiff

resides in this District, and Toyota Motor Corporation and Toyota Motor Sales, USA, Inc. are

subject to personal jurisdiction in this District.

III. FACTUAL ALLEGATIONS

6. Toyota Motor Corporation is the world's largest automobile manufacturer, with

approximately $270 billion in revenue. It designs and develops a wide range of automobiles

including the brands Toyota, Lexus and Scion.

7. Toyota Motor Sales, USA, Inc., a subsidiary of the Toyota Motor Corporation,

distributes, markets, and sells the Toyota, Lexus and Scion automobiles throughout the United

States (Toyota Motor Corporation and Toyota Motor Sales, USA, Inc. collectively referred to as

"Toyota"). Approximately two million Toyota vehicles are sold annually in the United States

through over 1,500 dealerships.

8. Toyota prides itself on the safety of its vehicles. The website

www.SafetyToyota.com devoted exclusively to promoting the safety of Toyota vehicles, clams:

"What can we do to realize an ideal vehicle, which is a goal
we never cease pursuing? That is what we always have in mind. What
technology can prevent an accident in any situation and minimize the
damage in an accident? Toyota has been developing various safety
technologies by using variant means ... , in addition to the verification
at the collision test center that can reproduce many different types of
accidents. 'What causes accidents?' 'What can be done to prevent
accidents?' 'What mitigates the damage of accidents that have
occurred?' These are the questions to which we are constantly seeking
answers. Our technologies will continue to advance toward the
ultimate goal of making a vehicle that is safe for everybody."

9. Toyota automobile owners have been reporting incidents of sudden unintended

acceleration of their vehicles since the 1990s. Sean Kane, a safety researcher, reported that he had
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found 19 deaths and 341 injuries stemming from 815 separate crashes involving Toyotas and

sudden acceleration. See "Toyota Accused Of 'Not Being Frank' On Problem" as Exhibit A,

attached hereto.

10. The National Highway Traffic Safety Administration ("NHTSA"), which helps

investigate consumer complaints of automotives, has, over the years, received far more sudden

acceleration complaints for Toyota vehicles than for any other manufacturer. As a result of these

complaints, NHTSA has launched more investigations into Toyota vehicles concerning this issue

than all other automobile manufacturers combined. These investigations, relying on data provided

by Toyota, had concluded that most of the accidents were caused by drivers accidentally hitting the

accelerator pedal as opposed to the brakes.

11. Further, Toyota has downplayed or dismissed owner complaints, blaming it on driver

error or other situation-specific reasons.

12. In 2007, due to an overwhelming number of customer complaints, Toyota conducted

an investigation and determined that the floor mats were the cause of the accelerator problems, as it

had the tendency to obstruct the accelerator pedal. Toyota further announced that the accelerator

pedals were in no way a safety threat.

13. On August 28, 2009, California Highway Patrol Officer Mark Saylor, while driving

on the San Diego Freeway, could not slow down his 2009 Lexus ES 350 even after continuously

applying the brakes, reaching speeds upwards of 130 miles per hour. While driving, he was on the

phone with the police dispatcher and said: "We're in trouble ... There's no brakes." Moments later,

Officer Saylor, as well as three others on board, were dead.
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14. A month after the Saylor tragedy, and after mounting pressure, Toyota recalled

approximately four million vehicles from model years as far back as 2004 (the "September 2009

Recall").

15. Toyota, however, again claimed that the recall was due to improper installation of

floor mats causing them to jam the accelerator pedal, and no defect with the accelerator existed.

NHTSA, who believed there was an underlying problem with the accelerator pedals, criticized

Toyota for making "inaccurate and misleading statements."

16. Shortly after the September 2009 Recall, the Los Angeles Times conducted an

investigation into Toyota's safety issues over the past several years. See "Toyota Found To Keep

Tight Lid On Potential Safety Problems" attached hereto as Exhibit B. The article found:

" * The automaker knew of a dangerous steering defect in
vehicles including the 4Runner sport utility vehicle for years before
issuing a recall in Japan in 2004. But it told regulators no recall was
necessary in the U.S., despite having received dozens of complaints
from drivers. Toyota said a subsequent investigation led it to order a
U.S. recall in 2005.

* Toyota has paid cash settlements to people who say their
vehicles have raced out of control, sometimes causing serious
accidents, according to consumers and their attorneys. Other motorists
who complained of acceleration problems with their vehicles have
received buybacks under lemon laws.

* Although the sudden acceleration issue erupted publicly
only in recent months, it has been festering for nearly a decade. A
computerized search of NHTSA records by The Times has found
Toyota issued eight previous recalls related to unintended acceleration
since 2000, more than any other automaker.

* A former Toyota lawyer who handled safety litigation has
sued the automaker, accusing it of engaging in a "calculated
conspiracy to prevent the disclosure of damaging evidence" as part of
a scheme to "prevent evidence of its vehicles' structural shortcomings
from becoming known" to plaintiffs lawyers, courts, NHTSA and the
public."
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17. On January 21, 2010, Toyota finally admitted that the accelerators were not entirely

free from defects, as Toyota had stated time and time again, announcing in a press release that "Our

investigation indicates that there is a possibility that certain accelerator pedal mechanisms may, in

rare instances, mechanically stick in a partially depressed position or return slowly to the idle

position."

18. Following the announcement, Toyota announced an additional recall of million U.S.

built cars and trucks (the "January 2010 Recall") (all Toyota vehicles recalled for the sudden

acceleration problem referred to as "Recalled Vehicles"). These models included the 2009-2010

RAV4, 2009-2010 Corolla, 2009-2010 Matrix, 2005-2010 Avalon, 2007-2010 Camry, 2010

Highlander, 2007-2010 Tundra, and the 2008-2010 Sequoia.

19. On January 30, 2010, the January 2010 Recall was broadened to include Toyota

vehicles sold overseas, including a recall of 1.8 million units in Europe. As of the date of this recall,

the total number of Toyota vehicles recalled is upwards of 7 million units.

20. Plaintiff is an owner of a 2008 Toyota Sequoia whose Toyota vehicle may no longer

be safe to operate due to a potential sudden acceleration problem caused by a defective accelerator

pedal.

IV. CLASS ALLEGATIONS

21. Plaintiff repeats and realleges all preceding paragraphs, as if fully set forth herein.

22. Plaintiffs Define the Class as follows:

“All persons who reside in Washington and presently own or lease a Toyota

that is a Recalled Vehicle.”

23. Pursuant to F.R.C.P. 23, Plaintiff brings this action on behalf of herself and the Class

comprised of all other consumers who purchased the Recalled Vehicles during the relevant time
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period. Toyota's practices and omissions were applied uniformly to all members of the Class, so that

the questions of law and fact are common to all members of the Class. All putative Class members

were and are similarly affected by having purchased the Recalled Products for their intended and

foreseeable purpose as promoted, marketed, advertised, packaged and labeled by Toyota as set forth

in detail above, and the relief sought herein is for the benefit of Plaintiff and members of the

putative Class. Plaintiff alleges that the Class is so numerous that joinder of all members would be

impractical.

24. Based on the annual sales of the Recalled Vehicles and the popularity of the Recalled

Vehicles, it is apparent that the number of consumers of the Recalled Vehicles would at least be in

the many thousands, thereby making joinder impossible. Questions of law and fact common to the

Class exist and predominate over questions affecting only individual members, including, inter alia:

(a) Whether Toyota breached express warranties in its sale of the
Recalled Vehicles, thereby causing harm to Plaintiff and other Class
members;

(b) Whether Toyota breached implied warranties in its sale of the
Recalled Vehicles, thereby causing harm to Plaintiff and other Class
members; and

(c) Whether Toyota’s practices in connection with the promotion,
marketing, advertising, packaging, labeling and sale of the Recalled
Vehicles unjustly enriched Toyota at the expense of, and to the
detriment of, Plaintiff and other Class members.

25. The claims asserted by Plaintiff in this action are typical of the claims of other Class

members as the claims arise from the same course of conduct by Toyota, and the relief sought is

common.

26. Plaintiff will fairly and adequately represent and protect the interests of the Class

members. Plaintiff has retained counsel competent and experienced in both consumer protection and
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class action litigation.

27. Certification of this class action is appropriate under F.R.C.P. 23(b) because the

questions of law or fact common to the respective Class members predominate over questions of

law or fact affecting only individual members. This predominance makes class litigation superior to

any other method available for the fair and efficient adjudication of these claims. Absent a class

action remedy, it would be highly unlikely that the representative Plaintiff or any other Class

member would be able to protect their own interests because the cost of litigation through individual

lawsuits might exceed expected recovery. Certification is also appropriate because Toyota acted or

refused to act on grounds generally applicable to the Class, thereby making appropriate final

injunctive relief with respect to the Class as a whole. Further, given the large number of consumers

of the Recalled Vehicles, allowing individual actions to proceed in lieu of a class action would run

the risk of yielding inconsistent and conflicting adjudications.

28. A class action is a fair and appropriate method for the adjudication of the

controversy, in that it will permit a large number of claims to be resolved in a single forum

simultaneously, efficiently, and without the unnecessary hardship that would result from the

prosecution of numerous individual actions and the duplication of discovery, effort, expense and

burden on the courts that such individual actions would engender. The benefits of proceeding as a

class action, including providing a method for obtaining redress for claims that would not be

practical to pursue individually, outweigh any difficulties that might be argued with regard to the

management of this class action.

V. FIRST CAUSE OF ACTION

(BREACH OF EXPRESS WARRANTY)

29. Plaintiff repeats and realleges all preceding paragraphs, as if fully set forth herein.
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30. Toyota provided Plaintiff and other members of the Class with written express

warranties including, but not limited to, that the Recalled Vehicles were completely safe to operate.

Specifically, Toyota's website promises that "their ultimate goal is "making a vehicle that is safe for

everybody."

31. Toyota breached these express warranties which resulted in damages to Plaintiff and

other members of the Class, who overpaid for the Recalled Vehicles, as the Recalled Vehicles were

not safe as they may contain a defective accelerator pedal mechanism causing sudden acceleration,

potentially resulting in death, and as such, the Recalled Vehicles were not safe to operate.

32. As a proximate result of the breach of warranties by Toyota, Plaintiff and Class

members have suffered damages in an amount to be determined at trial in that, among other things,

they purchased and paid for a product that did not conform to what was promised as promoted,

marketed, advertised, packaged and labeled by Toyota, and they were deprived of the benefit of

their bargain and spent money on a product that did not have any value or had less value than

warranted or a product they would not have purchased and used had they known the true facts about

it. Plaintiff and other members of the class are further harmed in having to spend money on

attaining other transportation while the Recalled Vehicles are being fixed. Additionally, or in the

alternative, Plaintiff and other members of the class suffered actual damages, including a diminution

of value of the subject vehicles (the difference in market value of the product in the condition in

which it was delivered, and its market value in condition in which it should have been delivered

according to contract of parties).

VI. SECOND CAUSE OF ACTION

(BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY)

33. Plaintiff repeats and realleges all preceding paragraphs, as if fully set forth herein.
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34. Plaintiff and other Class members purchased Toyota's Recalled Vehicles, which were

promoted, marketed, advertised, packaged and labeled as being safe to operate. Pursuant to these

sales, Toyota impliedly warranted that the Recalled Vehicles would be merchantable, including that

the Recalled Vehicles would be fit for the ordinary purposes for which such goods are used and

conform to the promises or affirmations of fact made in the Recalled Vehicle's promotions,

marketing, advertising, packaging and labels. In doing so, Plaintiff and other Class members relied

on Toyota's representations that the Recalled Vehicles were safe to operate, and at or about that

time, Toyota sold to Plaintiff and other Class members the Recalled Vehicles. By its representations

regarding the reputable nature of its company and related entities, and by its promotion, marketing,

advertising, packaging and labeling of the Recalled Vehicles, Toyota warranted that the Recalled

Vehicles were safe to operate. Plaintiff and Class members bought the Recalled Vehicles from

Toyota, relying on Toyota's representations that the Recalled Vehicles were safe to operate,

however, these vehicles may have contained a defective accelerator pedal mechanism causing

sudden acceleration which could potentially result in death.

35. Toyota breached the warranty implied at the time of sale in that Plaintiff and other

putative class members did not receive a vehicle which was safe to operate and thus, the goods were

not merchantable as fit for the ordinary purposes for which such goods are used or as promoted,

marketed, advertised, packaged, labeled or sold.

36. As a proximate result of this breach of warranty by Toyota, Plaintiff and putative

Class members have suffered damages in an amount to be determined at trial in that, among other

things, they purchased and paid for a product that did not conform to what was promised as

promoted, marketed, advertised, packaged and labeled by Toyota, and they were deprived of the

benefit of their bargain and spent money on a product that did not have any value or had less value
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than warranted or a product they would not have purchased and used had they known the true facts

about it. Plaintiff and other members of the class are further harmed in having to spend money on

attaining other transportation while the Recalled Vehicles are being fixed. Additionally, or in the

alternative, Plaintiff and other members of the class suffered actual damages, including a diminution

of value of the subject vehicles (the difference in market value of the product in the condition in

which it was delivered, and its market value in condition in which it should have been delivered

according to contract of parties).

VII. THIRD CAUSE OF ACTION

(BREACH OF IMPLIED WARRANTY OF FITNESS FOR PARTICULAR

PURPOSE)

37. Plaintiff repeats and realleges all preceding paragraphs, as if fully set forth herein.

38. Plaintiff and other Class members purchased Toyota's Recalled Vehicles, which were

promoted, marketed, advertised, packaged and labeled as being safe to operate. Pursuant to these

sales and by its representations regarding the reputable nature of its company and related entities,

Toyota impliedly warranted by its promotion, marketing, advertising, packaging and labeling of the

Recalled Vehicles that they were safe to operate. Plaintiff and Class members bought the Recalled

Vehicles from Toyota, relying on Toyota's skill and judgment in furnishing suitable goods as well

as Toyota's representations that the Recalled Vehicles were safe to operate. However, Toyota's

Recalled Vehicles were not safe to operate as they may have contained a defective accelerator pedal

mechanism causing sudden acceleration potentially resulting in death.

39. Toyota breached the warranty implied at the time of sale in that Plaintiff and Class

members did not receive products that were safe to operate as they possibly contained a defective
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accelerator pedal mechanism potentially resulting in death, and thus the goods were not fit for the

purpose as promoted, marketed, advertised, packaged, labeled or sold.

40. As a proximate result of this breach of warranty by Toyota, Plaintiff and Class

members have suffered damages in an amount to be determined at trial in that, among other things,

they purchased and paid for a vehicle that did not conform to what was promised as promoted,

marketed, advertised, packaged and labeled by Toyota, and they were deprived of the benefit of

their bargain and spent money on a product that did not have any value or had less value than

warranted or a product they would not have purchased and used had they known the true facts about

it.. Plaintiff and other members of the class are further harmed in having to spend money on

attaining other transportation while the Recalled Vehicles are being fixed. Additionally, or in the

alternative, Plaintiff and other members of the class suffered actual damages, including a diminution

of value of the subject vehicles (the difference in market value of the product in the condition in

which it was delivered, and its market value in condition in which it should have been delivered

according to contract of parties).

VIII. FIFTH CAUSE OF ACTION

(UNJUST ENRICHMENT)

41. Plaintiff repeats and realleges all preceding paragraphs, as if fully set forth herein.

42. As a result of Toyota's deceptive, fraudulent and misleading labeling, advertising,

marketing and sales of the Recalled Vehicles, described in detail above, Toyota was enriched, at the

expense of Plaintiff and the Class, through the payment of the purchase price for Toyota's Recalled

Vehicles.

43. Under the circumstances, it would be against equity and good conscience to permit

Toyota to retain the ill-gotten benefits that it received from Plaintiff and other members of the Class
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in light of the fact that the Recalled Vehicles were not what Toyota purported them to be. Thus, it

would be unjust or inequitable for Toyota to retain the benefit without restitution to Plaintiff and

other members of the Class for the monies paid to Toyota for such Recalled Vehicles.

COUNT VI

(BREACH OF THE COVENANT OF

GOOD FAITH AND FAIR DEALING)

44. Plaintiff re-alleges all prior paragraphs of this Complaint, as if set out forth herein in

full an incorporated by reference.

45. Plaintiff's Agreement with the Defendant includes not only express written

provisions, but also those terms and conditions, which although not formally expressed, are implied

by the Law.

46. Such terms are as binding as the terms that are actually written into the agreement

with Plaintiff, and those who are similarly situated against the Defendants.

47. Inherent in all contracts and agreements is a covenant that the parties will act in good

faith and deal fairly with each other in the performance of their respective covenants and obligations

under the Agreement and not take any action that will injure the other patty or compromise the

benefit of the Agreement.

48. The obligations of Defendants to abide by the covenant of good faith and fair dealing

is heightened by the substantial imbalance of power between Defendants and the Plaintiff, which

imbalance allows Defendants to implement the business scheme described in detail in this

Complaint and incorporated by reference.
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49. Through the actions and inactions of the Defendants as outlined above, Defendants

have failed to abide by the covenant of good faith and have failed to deal fairly with the Plaintiff

and others similarly situated.

50. As a proximate result of the aforesaid breach of the covenant of good faith and fair

dealing by Toyota, Plaintiff and Class members have suffered damages in an amount to be

determined at trial in that, among other things, they purchased and paid for a vehicle that did not

conform to what was promised as promoted, marketed, advertised, packaged and labeled by Toyota,

and they were deprived of the benefit of their bargain and spent money on a product that did not

have any value or had less value than warranted or a product they would not have purchased and

used had they known the true facts about it. Plaintiff and other members of the class are further

harmed in having to spend money on attaining other transportation while the Recalled Vehicles are

being fixed. Additionally, or in the alternative, Plaintiff and other members of the class suffered

actual damages, including a diminution of value of the subject vehicles (the difference in market

value of the product in the condition in which it was delivered, and its market value in condition in

which it should have been delivered according to contract of parties).

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment as follows:

 Certification of the Class, certifying Plaintiff as representative of the Class, and

designating his counsel as counsel for the Class;

 An award of compensatory damages, the amount of which is to be determined at

trial;

 For interest at the legal rate on the foregoing sums;

 For costs of suit incurred; and
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Christopher E. Green
Attorney at Law

Two Union Square Suite 4285
601 Union Street

Seattle, Washington 98101
(206) 686-4558 Fax: (206) 686-2558

WSBA No. 19410

 For such further relief as this Court may deem just and proper.

JURY TRIAL DEMANDED

Plaintiff hereby demands a trial by jury.

DATED this 12th day of March 2010.

________________________
CHRISTOPHER E. GREEN
Attorney at Law
601 Union Street
Two Union Plaza Suite 4200
Seattle WA 98101
WSBA No. 19410
(206) 686-4558
Facsimile (206) 686-2558
Chris@myfaircredit.com

Franklin D. Azar CO# 13131
(Pro Hac Vice to be filed)
Nathan J. Axvig CO #31099
(Pro Hac Vice to be filed)
Franklin D. Azar and Associates, PC
14426 East Evans Avenue
Aurora, CO 80014
303-757-3300
azarf@fdazar.com
axvign@fdazar.com
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