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); (18 U.S.C. § 3184)

)

We, the undersigned Assistant United States Attorneys, being duly swormn, state on
information and belief that the following is true and correct:

1. In this matter, we act for and on behalf of the Government of Australia (“Australia™ or the
“Requesting State”).

2. The extradition provisions in force between the United States and Australia, signed at
Washington on May 14, 1974 (TIAS 8234, 27 U.S.T 957), and the Protocol Amending the Treaty
on Extradition between the United States of America and Australia, signed at Seoul on
September 4, 1990 (1736 U.N.T.S. 344), (together referred to herein as “the Treaty”).

3. Pursuant to the Treaty, Australia has submitted a request through diplomatic channels for
the extradition of JAYANT MUKUNDRAY PATEL (“PATEL"), a person believed to be a
citizen of the United States.

4, Article I of the Treaty provides that upon proper request, each country will deliver up
persons found in its territory “who have been charged with or convicted of” extraditable offenses.

5. Foreign charges. The fugitive is duly and legally charged with having committed, in the
jurisdiction of the Requesting State, the following crimes:

(A}  three counts of manslaughter contrary to sections 300 and 303 of the Queensiand
Criminal Code, carrying a maximum penalty of life imprisonment;

(B)  three counts of grievous bodily harm contrary to section 320 of the Queensland
Crnimunal Code, carrying a maximum penalty of 14 years imprisonment;

(C)  two counts of negligent acts or omissions causing harm contrary to sectio
the Queensland Criminal Code, carrying a maximum penalty of 2 ye:
imprisonment;
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(D)  five counts of fraud contrary (0 section 408C of the Queensland Criminal Code,
carrying a maximum penalty of 5 years imprisonment;

(F}  two counts of fraud valued at over $5,000 contrary to section 408C of the
Queensland Criminal Code, carrying a maxinum penalty of 10 years
imprisonment; and

{F3 one count of attempted fraud contrary to sections 4,535, and 408C of the
Queensland Criminal Code, carrying a maximum penalty of 2 V. years
imprisonment.

6. Article 1l (1) of the Treaty defines extraditable offenses as those punishable under the
1aws of both countries by deprivation of liberty of more than one year or by a more severe
penalty. Article I1(5) of the Treaty provides that if extradition is granted for an extraditable
offense, then extradition may also be granted for offenses punishable by deprivation of Tiberty of
one year or iess.

7. Article VII {1)(b) of the Treaty provides that extradition shall not be granted when the
prosecution for the offense has become barred by lapse of time according to the laws of the
Regquesting State. In Australia, there is no statute of himitations pertaining to the offenses n
question.

g. Foreien arrest warrants. On November 22, 2006, six separate arrest warrants were issued
i1 Brishane, Australia, for the arrest of PATEL, alleging the following crimes:

{A) manslaughter, for the unlawful killing of James Edward Phillips between May 18,
2003 and May 22, 2003 (in violation of sections 300 and 303 of the Queenstand Criminal
Code);

(B) manslaughter, for the unlawful killing of Mervyn John Morris between April 1, 2003
and June 15, 2003, (in violation of sections 100 and 303 of the Queensland Criminal
Code);

(C) manslaughter, for the unlawful killing of Gerardus Wilthelmus Gosewinus Kemps
wetween December 18, 2004 and December 22, 2004, (in violation of sections 300 and
303 of the Queensland Criminal Code);

(D) causing grievous bodily harm and negligent acts or omissions causing harm to Darcy
Russel Blight on or about January 17, 2005 (in violation of Sections 328 and 320 of the
Queenstand Criminal Code); and causing grievous bodily harm and neghgent acts or
omissions causing harm to Darcy Russel Blight on or about between January 16, 2005
and April 1, 2005 (in violation of Sections 328 and 320 of the Queensland Criminal
Code);
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(£ causing grievous bodily harm to Ian Rodney Vowles between October 3, 2004 and
April 1, 2005 (in violation of section 320 of the Quecnsland Criminal Code).

{¥'} seven charges of fraud and one charge of attempled fraud relating to PATEL’s efforts
to obtain and retain employment at the Bundaberg Base Hospital in Bundaberg, Australia

(in violation of sections 408C, 4, and 535 of the Queensland Criminal Code).

FACTS UNDERLYING FOREIGN CHARGES

9. According to an investigation by authorities of the Requesting State, supported by
staternents of hospital officials, medical experts and others, PATEL defrauded officials at a
hospita! in Bundaberg, Australia into hiring him as a surgeon at the hospital. Once on staff at the

~hospital, PATEL engaged in reckless conduct which resulted in the death of three patients and

grievous bodily harm to two others. The specific allegations are summarized below:

A. PATEL’s Fraudulent Scheme To Obtain Employvment As A Surgeon

10. In short, the fraud charges allege that PATEL, a doctor who had been repeatedly
sanctioned by licensing officials in the United States, schemed to hide his history of professional
misconduct from officials at an Australian hospital and licensing officials in the Australian state
of Queensland so that he could get and keep a job as a surgeon at the hospital.

1. PATEL’s history of professional misconduct began in New York, where he was first
licensed to practice medicine in May 1980. Within a few years, however, PATEL had been fired
from his job for inappropriate conduct. Then, in May 1984, New York regulators found PATEL
guilty of gross negligence and incompetence. PATEL was fined and placed on probation for a
period of three years.

12. In 1989, PATEL was licensed to practice in Oregon by the Oregon Board of Medical
Examiners (“BME™), and began work at Northwest Permanente. In May 1998, Northwest
Permanente placed limits on PATEL’s scope of practice, barring him from conducting certain
procedures and requiring him to obtain second opinions for other procedures. Northwest
Permanente also referred its findings to the Oregon BME.

13. In February 2000, the BME brought a formal complaint against PATEL. In

August 2000, PATEL signed a stipulated order with the BME that placed limitations on
PATEL s license. Specifically, the BME limited PATEL’s scope of practice to excluding certamn
surgeries and requiring him to obtain a second opinion, documented in a patient’s chart, in any
“complicated surgical case.” (The order included a definition of “complicated surgical case.”

14.  New York state regulators followed suit and in May 2001, PATEL’s New York State
license was formally surrendered.
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15 In the meantime, Oregon hospitals had begun to place limits on PATEL’s practice. For
example, Frovidence Portland Hospital revoked his surgical privileges on May 16, 2001, and
other hospitals required that he have a second surgeon present for any surgery.

16. Also in May 2001, Northwest Permanente began the process of terminating PATEL. On
June 20, 2001, PATEL resigned from Northwest Permanente.

17 PATEL was subsequently unable to find employment at an Oregon hospital. PATEL
even told an investigator for the Oregon BME that he was having difficulty finding employment
in Oregon or neighboring states and sought help finding employment from the investigator.

18, Afier failing to find a job in the United States, PATEL sought employment in Australia.
in December 2002, he applied for a job at the Bundaberg Base Hospital in Bundaberg,
Queensland (“Bundaberg” or the “hospital”). PATEL was offered a job with the hospital in
DNecember 2002, and over the next few months, completed various forms required for
employment at the hospital and licensing as a physician in Queensland (where licensing 18
referred to as “registration”). PATEL began work at the hospital on April 1, 2003, and worked
there through March 31, 2005. To maintain his employment, he was required to seek annual
renewal of his registration with regulators in Queensland,

19. PATEL actively hid his history of professional misconduct and lied repeatedly on forms
required for registration in Australia. PATEL held himself as something he was not — a qualified
nhysician licensed for full practice in the United States - in order to obtain employment and
retain cmployment at the Bundaberg Base Hospital. PATEL was paid over $400,000 while
emploved by the hospital. PATEL thus successfully engaged in a scheme to defraud officials at
ihe Bundaberg Hospital in order to obtain money.

20. PATEL never told officials at the Bundaberg Base Hospital or medical licensing
authorities in Queensland about his history of professional misconduct. PATEL never disclosed
that his medical license in Oregon had been limited — and that he was not authorized to conduct
certain specific surgeries and that he was required to obtain second opinions for all “complicated
surgical cases.” PATEL never disclosed that he had twice been disciplined by New York state
regulators, resulling in the surrender of his license i 2000.

21.  The fraud charges against PATEL allege eight specific offenses related to acts PATEL
undertook in furtherance of his scheme to defraud officials at the Bundaberg Base Hospital:

(A} Fraud Offense 1 alleges that between December 19, 2002 and December 30, 2002,
PATEL gained an offer of employment at the Bundaberg Base Hospital by fraud, in
violation of section 408C{1)(d) of the Queensland Criminal Code. Among other things,
PATEL actively hid the fact that he had been subject to disciplinary action and retained a
license that was limited, and falsely claimed that he had “excellent” surgical CXperience,
when in fact he had had surgical privileges severely limited as a result of misconduct.

In Re Poiel
Extradition Complaint
Page 4



{B) Fraud Offense 2 alleges that in April 2003, PATEL obtained his registration as a
physician in Queensland by fraud, including submitting a falsified resume and a form in
which he falsely claimed that his medical license had never been subject to conditions or
suspension, in violation of section 408C(1)(d) of the Queensland Criminal Code.

{C) Fraud Offense 3 alleges that between April 1, 2003 and March 31, 2004, PATEL
retained employment at the Bundaberg Hospital by fraud, namely by contimiing to
actively hide his history of professional misconduct from Bundaberg Base Hospital and
Australian authorities, in violation of section 408C(1){(d) of the Queensland Criminal
{ode. Among other things, PATEL lied to an Oregon BME official who contacted him
in September 2003: PATEL claimed that he had retired and was no longer practicing
medicine -- when m fact he was working at Bundaberg - in an effort to prevent the
Uregon BME from contacting Australian officials to disclose the fact that PATEL had
limitations on his medical license and a history of professional misconduct.

(D)) Fraud Offense 4 alleges that between April 1, 2003 and March 31, 2004, PATEL
earned his employment at Bundaberg Base Hospital and income totaling $212,615.09
by fraud, including the fraudulent conduct underlying Offenses 1 - 3, in violation of
sections 408C(1){d) and 408C{2)}d) of the Queensland Criminal Code.

{E) Fraud Offense 5 alleges that on April 1, 2004, PATEL renewed his registration as a
medical practitioner in Queensland by fraud, including submitting a new form in which
he falsely claimed that his medical license had never been subject to conditions or
suspension, in violation of section 408C(1)(d) of the Queensland Criminal Code.

(F) Fraud Offense 6 alleges that between April 1, 2004 and March 31, 2005, PATEL
zatned renewed employment at Bundaberg Base Hospital by fraud, including material
risrepresentations regarding his history of professional misconduct, in violation of
section 408C(1)(d) of the Queensland Criminal Code.

(G) Fraud Offense 7 alleges that between April 1, 2004 and March 31, 2005, PATEL

carned his renewed employment at Bundaberg Base Hospital and registration as a medical A
practitioner in Queensland — and income totaling $189,529.59 - by fraud, including the
fraudulent conduct underlying Offenses 5 and 6, in violation of sections 408C(1)(d) and
408C(2)(d} of the Queensland Criminal Code.

() Fraud Offense 8§ alleges that on February 5, 2005, PATEL attempted to gain renewed
registration as a medical practitioner in Queensland by fraud, including submitting a new
torm in which he falsely claimed that his medical license had never been subject to
conditions or suspenston, in violation of sections 4, 408C(1)(d) and 535 of the
Queensland Criminal Code.
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22 The conduct underlying the offenses described in Paragraph 21 would be chargeable as a
scheme (o defraud 1n violation of 18 U.S.C. §§ 1341 and 1343, which makes it a felony to devise
a scheme or artifice to defraud or for obtaining money and property by means of materially false
and fraudulent pretenses, representations and promises, and thus constitute extraditable offenses,
Sections 1341 and 1343 carry a maximum sentence of 20 years imprisonment (when, as here, the
value of the loss 1s less than $1 million). While §§ 1341 and 1343 require proof of use of mail or
interstate wire, respectively, Article II(3)(b) of the Treaty provides that where United States
statutes require proof of use of the mail or interstate wire, such proof1s not required to render an
offense extraditable. Accordingly no proof of mail or wire use is necessary here.

23. The conduct underlying the offenses described in Paragraph 21 would also be chargeable
as heaith care fraud in violation of 18 U.S.C. § 1347, which makes it a felony to

obtain, by means of false or fraudulent pretenses, representations, or promises, any of the
money or property owned by, or under the custody or control of, any health care benefit
program.

A “health care benefit program” includes any

public or private plan or contract, affecting commerce, under which any medical benefit,
item, or service is provided to any individual, and includes any individual or entity who is
providing a medical benefit, item, or service for which payment may be made under the
plan or contract.

Since the offenses allege that PATEL obtained money from Bundaberg Base Hospital by means
of false and fraudulent pretenses and representations — namely that he held himself out to be a
qualified doctor with no limitations on his license, when in fact he was neither - his conduct
wouid be chargeable as health care fraud. Section 1347 carries a maximum sentence of 20 years,
unless the fraud results in death, in which case the maximum is life imprisonment.

B. PATEL’s Unlawful Killine of 3 Patients And Assault On Others

24. The manslaughter charges allege that PATEL recklessly and negligently caused the death
of three patients during his employment at Bundaberg Base Hospital from April 1, 2003
to March 31, 2005. The assault charges allege that PATEL recklessly and negligently
caused injuries to two patients during his employment at Bundaberg. We will refer to
these charges collectively as the “Violent Offenses™.

25, Priorto beginning his employment at Bundaberg, PATEL s ability to perform certain
types of surgery had been restricted by his previous employers and the Board of Medical
Examiners (BME) in Oregon. PATEL disregarded these earlier warnings while treating
each of the five victims identified in the complaint.
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206,

28.

29,

36,

PATEL treated patient James Edward Phillips from April 1, 2003 to May 22, 2003. At
the time of his admission to Bundaberg, Phillips was in poor health. On May 19, 2003,
PATEL performed an oesophagectomy on Philhips in an effort to remove a “small mass”
in Phillips’s oesophagus. This was a surgery that PATEL was barred from performing
under his license in Oregon without a second opinion, based on the limitations of his
license imposed 1n August 2000. During the surgery, Phillips’ oesophagus was
“inadvertently” tom by PATEL. Phillips’ condition declined rapidly until he died on May
21, 2003.

PATEL operated on Philips without consulting either Philhips’ treating physician or
another surgeon prior to the May 19, 2003 surgery. Moreover, the procedure that PATEL
performed on May 19, 2007 was one that should not have been performed at Bundaberg
because the hospital had only limited intensive care unit facilities - rather than more
sophisticated facilities available at other hospitals. As a result, Bundaberg was not
equipped to properly handle the complications that arose from the surgery. The surgery
was also unnecessary. There were a number of safer, non-invasive treatments available to
treat Phillips. Because of mistakes made by PATEL, the surgery took too long to
complete. This caused additional complications that contributed to Phillips’ death.

PATEL treated patient Mervyn John Morris from about April 1, 2003 to June 14, 2003,
When Morris arrived at Bundaberg, he complained of rectal bleeding. Morris had a
history of prostate problems. PATEL performed a colonoscopy on April 9, 2003, The
procedure revealed what PATEL incorrectly diagnosed as diverticular disease in a small
segment of the bowel. On May 23, 2003, PATEL performed surgery on Morris. The
operation he performed is generally known as “Hartmann’s Procedure”. Hartmann’s
Procedure 1s usually conducted only in an emergency situation. This was a surgery that
PATEL was barred from performing under his license in Oregon without a second
opiion, based on the limitations of his license imposed in August 2000,

‘The May 23, 2003 surgery did not stop the rectal bleeding. 1t caused additional problems
in the stoma. Morms’ condition continued to worsen until he died on June 14, 2003.
PATEL performed the surgery despite the fact there was nothing in Morris” preoperative
test results that required such a step. Morcover, the surgery that PATEL elected to
perform - Hartmann’s Procedure - was unnecessarily risky under the circumstances and
was conducted in a manner that contrnibuted to Morris® death.

PATEL treated patient Gerardus Wilhelmus Goswinus Kemps from December 18, 2004
to December 22, 2004, At the time of Kemps admission to Bundaberg, he was in very
poor health. PATEL performed two surgeries on Kemps. The first was an
oesophagectomy. This was a surgery that PATEL was barred from performing under his
hcense 1n Oregon without a second opinion, based on the limitations of his license
imposed in August 2000. This surgery caused a significant amount of internal bleeding.
The second surgery was conducted roughly five hours after the first surgery. Its purpose
was 1o control the bleeding caused by the first surgery. This surgery failed to stop the
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biceding and Kemps died the next day.

PATEL should not have operated on Kemps because of Kemps’ health. Moreover, the
srocedure that PATEL performed was one that should not have been performed at
Bundaberg because Bundaberg only had a “Level 1" intensive care unit. As a result,
Bundaberg was not equipped to properly handle the complications that arose from the
surgery. PATEL also performed the surgeries in a manner that unnecessarily endangered
Kemps. PATEL waited almost five hours before performing the second surgery. This
delay contributed to Kemps’ death.

PATEL treated patient Darcy Russell Blight from April 1, 2003 to April 1, 2005. Bhght
was admitted to Bundaberg with a sore throat and swelling on side of the throat. On May
16, 2003, PATEL operated on Blight. Despite the surgery, Blight’s symptoms persisted.
On January, 17, 2005, PATEL performed a second surgery on Blight. During this
surgery, PATEL removed a healthy gland, not the cancerous mass previously identified
for removal. A scalpel was used during the surgeries. Because of PATEL’s mistakes, a
third surgery was conducted on June 1, 2005 to remove the cancerous mass.

PATEL failed to properly treat Blight after the May 16, 2003 surgery. PATEL did not
refer Blight to radioiodine treatment after the surgery. This would have been the proper
course of treatment under the circumstances. PATEL failed to properly conduct the
January 17, 2005 surgery when he removed the wrong gland. This mistake caused Bhight
to undergo yet another surgery. The cumulative effect of the two surgeries was both the
joss of the healthy gland as well as injuries that may have permanently affected Blight’s
health.

PATEL treated patient lan Rodney Vowles from December 7, 2003 to October 5, 2004.
On September 14, 2004 PATEL performed a routine colonoscopy on Vowles. After the
operation, PATEL told Vowles that he had a benign cyst on the wall of the bowel and that
it could be symptomatic of cancer. PATEL then recommended that Vowles receive a
total bowel removal. On October 4, 2004, PATEL removed the large bowel and
constructed a stoma collection bag. This was a surgery that PATEL was barred from
performing under his license in Oregon without obtaining a second opinion, based on the
limitations of his Jicense imposed in August 2000. Following the October 4, 2004
surgery, two additional surgeries had to be performed on Vowles to address
complications that arose from the October 4 surgery.

The October 4, 2004 surgery was performed unnecessarily. PATEL failed to conduct
additional tests to determine whether Vowles had cancer. Results from the October 4
surgery indicated that Vowles did not have cancer. The cumulative effect of the three
surgeries resulted in permanent injury to Vowles™ health.
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The charges against PATE]L alleges six specific offenses related to PATELs treatment

and care of five patients while employed at Bundaberg Base Hospital for which
extradition is currently sought:

(A)

(B)

S,
4
bod

S’

(D)

(E)

Violent Offense 1 alleges that on May 22, 2003 PATEL unlawfully caused the
death of James Edward Phillips in violation of sections 300 and 303 of the
Queensland Criminal Code.

Violent Offense 2 alleges that on June 14, 2003 PATEL unlawfully caused the
death of Mervyn John Morris in vielation of sections 300 and 303 of the
Queensland Crirminal Code.

Violent Offense 3 alleges that on December 21, 2004 PATEL unlawfully caused
the death of Gerardus Wilhelmus Goswinus Kemps in violation of sections 300
and 303 of the Queensland Criminal Code.

Violent Offense 4 alleges that between April 1, 2003 and April 1, 2005, PATEL
uniawfully caused grievous bodily harm to Darcy Russell Blight in violation of
section 320 of the Queensland Criminal Code.

Violent Offense 5 alleges that between April 1, 2003 and April 1, 2005, PATEL
committed a negligent act that caused harm to Darcy Russcli Blight in violation
of section 328 of the Queensland Criminal Code.

Violent Oifense § alleges that between December 7, 2003 and October 5, 2004,
PATEL unlawfully caused grievous bodily harm to lan Rodney Vowles in
violation of section 320 of the Queensland Criminal Code.'

37. The conduct underlying the offenses described m Paragraph 36(A) through (C) would be
chargeable as Manslaughter in the Second Degree and Criminally Negligent Homicide in
violation of O.R.S. 163.005, 163.125 and 163.145. The maximum penalty for Manslaughter in
the Second Degree 1s and Criminally Negligent Homicide is 10 years in prison and a $250,000
fine. The conduct underlying the offenses described in Paragraph 36(12) through (H) would be
chargeable as Assault in the Third Degree and Assault in the Fourth Degree in violation of
O.R.S. 163.165 and O.R.S. 163.160. The maximum penalty for Assault in the Third Degree is
five vears in prison and a $125,000 fine. The maximum penalty for Assault in the Fourth Degree
is one vear in jail and a $6,250 fine.

Patel is also charged with an additional count of grievous bodily harm and additional

count of neghgent harm to Darcy Russel Blight. These offenses are identified as Offenses 6 and 7
in the Australian extradition papers relating to the violent crime allegations. We do not seek
extradiiion on these offenses at this time.
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38. Fugitive’s presence in the United States. PATEL is believed to be living with his wife at
3739 NW Bluegrass Place in Portland, Oregon.

39. Fugitive’s description. The fugitive, a citizen of the United States, was bom on Apnil 10,
1950. PATEL is described as a male, standing 5' 10" in height, and appears shghtly obese for
this height. Several photographs and a document containing his thumb print are included in the
papers submitted in support of extradition; copies of one of the photographs 1s attached hereto as
Government’s Exhibit #1.

40. Extradition request. David O. Buchholz, an attorney in the Office of the Legal Adviser of
the United States Department of State, has provided the Department of Justice with a copy of
Diplomatic Note No. 281/2007 by which the request for extradition was made. The documents
in support of extradition are properly certified by the principal American diplomatic or consular
officer in Australia, in accordance with Article XVII of the Treaty and Title 18, United States
Code, Section 3190, so as to enable them to be received in evidence.

41. A copy of the declaration from the Department of State, including a copy of the
diplomatic note from the requesting state, and a copy of the relevant extradition treaty -~ marked
collectively as Government’s Exhibit #2 -- are filed with this complaint and incorporated by
reference herein.

42. Extradition Materials: Tn addition to the copies attached to this Affidavit, we also will
concurrently file the originals of the extradition materials offered in support of the extradition of
JAYANT MUKUNDRAY PATEL, which include the following:

*The Bucholz Declaration, which includes Diplomatic Note 281/2007 and a copy of the
extradition treaty and amendments currently in force.

*The Prosecutors’ Affidavits; specifically, a package containing affidavits from
Consultant Crown Prosecutors David Llewellyn Meredith and Ross Gregory Martin, of
Brisbane Queensland. The Meredith Affidavit explains necessary legal background
regarding the violent offenses, and includes the violent offense arrest warrants. The
Martin Affidavit explains necessary legal background regarding the fraud offenses, and
includes the fraud offenses arrest warrant.

*The Graham Walker Affidavit, Part I. Walker investigated the violent offenses. Part1 of
his Affidavit includes the body of his statement, and exhibits lettered A through L.

»The Graham Walker Affidavit, Part II, which includes exhibits to Walker’s Affidavit
lettered through AQ.

«The Brett Kenneth Heath Affidavit, Part 1. Heath investigated the fraud offenses. Part |
of his Affidavit includes the body of his statement, and exhibits numbered BKH 1 - 56.
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*The Brett Kenneth Heath Affidavit, Part 1, which includes exhibits to Heath’s Affidavit
numbered BKH 37 - 97,

WHEREFORE, the undersigned complainant requests that a warrant be issued in
accordance with the Treaty on Extradition between the United States of America and Australia,
and Tile 18, United States Code, Section 3184, so that the fugitive may be arrested and brought
hefore this court "to the end that the evidence of criminality may be heard and considered.”

In order to himit the risk of flight and further to hmit any effort to intimidate, threaten or
influsnce witnesses, the government respectfully requests that this Affidavit, as well as the
requested arrest warrant and all related matenials, including the documents filed mn support of the
extradition, be filed under seal until further order of this court.

D wifbn - M=o

DWIGHT ¢. HOLTON
ASSISTANT UNITED STATES ATTORNEY

ASSISTANT UNITED STATES ATTORNEY

Sworn to before me and subseribed in my presence this Ijgay of March 2008, AND A

WARRANT SHALL ISSUE.

The Honorable [##nnis J. Hubel
United States M¥gistrate Judge
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T OF COLUMBIA, ss:

DECLARATION OF DAVID Q. BUCHHOLZ N

1, David O. Buchholz, declare and say as follows:

1. Iam an Attorney-Adviser in the Office of the Legal Adviser for the Department of
~State, Washington, D.C. This office has responsibility for extradition requests within the
Department of State, and I am familiér with the extradition case of Jayant Mukundray Patel. I
make the following statements based upon my personal knowledge and upon information made
available to me in the performance of my official duties.

2. In accordance with the provisions of the extradition treaty and protocol in full force and
effect between the United States and Australia, the Embassy of Australia has submitted
Diplomatic Note No. 281/2007 formally requesting the extradition of Jayant Mukundray Patel.

A copy of the diplomatic note is attached to this declaration.

3. The relevant and applicable treaty provisions in full force and effect between the United
State:é and Australia are found in the Treaty on Extradition between the United States of America
and Australia of May 14, 1974, which entered into force on May 8, 1976 (TIAS 8234), and the
Protocol Amending the Treaty on Extradition between the United States of America and
Australia of May 14, 1974, signed on September 4, 1990, which entered into force on December
21, 1992 A copy of the Treaty and Protocol are attached to this declaration.

4. In accordance with Article XVIII of the 1974 Extradition Treaty, as replaced by Article
14 of the 1990 Protocol, the Government of the United States represents the interests of Australia
in any proceedings arising out of a request for extradition made by Austrahia, and Australia
provides the same representation on behalf of the United States in proceedings in Australia

arising out of extradition requests made by the United States.




08000953-1

DEPARTMENT OF STATE

To all to whom these presents shall come, Greetings:

S ify That David O. Buchholz, whose name is subscribed to the document hereunto annexed,
S e time of subscribing the same Attorney Adviser, Office of the Legal Adviser, Department of
' i nited States of America, and that full faith and credit are due to his acts as such.

In testimony whereof, I, Condoleezza Rice, Secretary of State , have
hereunto caused the seal of the Department of State to be affixed and my
name subscribed by the Assistant Authentication Officer, of the said
Department, at the city of Washington, in the District of Columbia, this
tenth day of October, 2007.

By .
Assistant Authentication Officer,
ursuant to C. ate of s
1789, 1 Sta g 22 Department of State
57, 22USC 26 | USC

LiSC
ks of

USC 1733 et.
RULE 44 Fede
edure.

Thi bricate is not valid if it is removed or altered in any way whatsoever




5. The offenses for which extradition is sought are covered under Article II of the 1974
Exiradition Treaty, as replaced by Article 1 of the 1990 Protocol.

6. The documents submitted by the Embassy of Australia in support of the extradition
request were certified on September 26, 2007, by Daniel A. Clune, Charge’ d'Affaires, a.i., of the
Embassy of the United States of America in Canberra, in accordance with Title 18 United States
Code, Section 3190. At the time of his certification, Mr. Clune was the principal diplomatic

officer of the United States in Australia.

1 declare under the penalty of perjury that the foregoing is true and correct.
Executed on October 4 | 2007.

e

DAVID o._'BUCHHOLz

Attachments:
1. Copy of Note
2. Copy of Treaty
3. Copy of Protocol




Australian Gevernment

Embassy of Australia
Washington LN s

]

Note No. 281/2007

The Embassy of Australia presents its compliments to the United States Department of State,

and has the honour to present a request for the extradition of Jayant Mukundray Patel.

Dr Jayant Mukundray Patel is wanted for prosecution in the State of Queensland in Australia

for the following offences:

« manslaughter, contrary to sections 300 and 303 of the Criminal Code {Queensland) (three

counts)

» grievous bodily harm,. contrary to section 320 of the Criminal Code (Queensland) (three

counts)

* negligent acts or omissions causing harm, contrary to section 328 of the Criminal Code

{Queensland) (two counts)
e fraud, contrary to section 408C of the Criminal Code (Queensland) (seven counts) and

» attempted fraud, contrary to sections 4, 408C and 535 of the Criminal Code {Queensland)

{one count)




This méi&esi 18 ﬁladé in accordancé w;th the Treaty on Extradition between Australia and the
United States, as amended by Protocol. The documents required by Article XI of the Treaty

to be provided in support of an extradition request are enclosed, together with three copies.

The documents have been certified by Mr Daniel A. Clune, Charge d’ Affaires a.i. of the

Embassy of the United States at Canberra, as required by Article XI(5) of the Treaty.

The United States authorities may contact the following Australian office in connection with

this request for extradition:

Mr Andrew Kristjanson

Extradition Unit

Mutual Assistance and Extradition Branch
Commonwealth Attorney-General’s Department
Robert Garran Offices

National Circuit

BARTON, ACT 2600

AUSTRALIA

Email: Andrew.Kristjanson@ag.gov.au
Telephone: + 61 2 6250 6685

Facsimile: + 61 2 6250 5457




Lt

The Embassy avails itself of this opportunity to renew to the Department of State the

assurances of its highest consideration.

WASHINGTON DC

02 QOctober 2007
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EXTRADITION

Treaty Between the
UNITED STATES OF AMERICA
and AUSTRALIA

Signed at Washington May 14, 1974




AUSTRALIA
Extradition

Treaty signed at Washington May 14, 1974;

Ratification advised by the Senate of the United States
of America December 1, 1975;

Ratified by the President of the United States of
America December 16, 1975;

Ratified by Australia December 22, 1975;

Ratifications exchanged at Canberra April 8, 1976;

Proclaimed by the President of the United States of
America Mey 5, 1976;

Entered into force May 8, 1976.

By t=E PrESIDENT OF THE UsTTED STATES oF AMERICA

A PROCLAMATION

CONSIDERING THAT:

The Tresty on Extradition betwee.. the United States of America
und Australia was signed at Washington on Mey 14, 1974, the originel
of which Treaty is hereto annexed; .

The Senate of the United States of Americe by its resolution of
December 1, 1875, two-thirds of the Senators present concurri.g
therein, gave its advice and consent to ratification of the Treaty;

The Treaty was ratified by the President of the United States
of America on December 16, 1975, in pursuance of the advice and
consent of the Senste, and hes been duly ratified on the part of
Australia;

The respective instruments of ratification were exchanged at
Canberra on April 8, 1876;

It is provided in Article XXT of the Treaty that the Treaty shall
enter into force thirty days after the exchange of instrumepts of
ratification; '

Now, THEREFORE, I, Gerald R. Ford, President of the Unitsd States
of America, proclaim and make public the Treaty, to the end that it
shall be observed and fulfilled with good faith on and after May 8,
1976, by the United States of America and by the citizens of the
United States of America and all other persons subject to the
jurisdiction thereof.
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In TesTIMONY WHEREOF, ] have signed this proclamation and csused
the Seal of the United States of Americs to be affixed. _

Done at the city of Washington this fifth day of May in the

year of our Lord one thousand nine hundred seventy-six

[sear] snd of the Independence of the United States of Americs

- the two hundredth.

By the President:
Josern Jorxn Sisch .
Acting Secretary of State

TIAS 8234
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TREATY ON EXTRADITION BETWEEN
THE UNITED STATES OF AMERICA AND AUSTRALIA

The Unitea States

of America and Australia,
make more

affective the Cooperation of the
the reciprocal

desiring to

tWo countrieg #
extradition of offenders, agrae as follows:

- -
-

TIAE 8284




ARTICLE I
Each Contracting Party agress, under the conditions and

circumstancas astablished by this Treaty, reciprocally to deliver
up parsons found in its tarritory who have bhesn chargad with o
convictad of any of the offensres mentionsd in Article II of this
Treaty cosmitted within the territory of the other Contracting
Party, or outside that territory under the conditions specifiad
in Article IV of this Treaty.

ARTICLE IX
{1} Persons shall be delivered up sccording to tha provisions
of this Treaty for any of the following offsnses provided thesa
offansss ua_puniahnbl- by the laws of both Contracting Parties
by & term of imprisonment excaeding ons year o by death:

1. Murder or willfwl surder; assault with intent to commit
murdex. ‘

2. Manslavghter.

3. Aggravated or willful wounding or iujnrinq) assanlt
occasicning actual bodily barm. - -

4. tnlawful throwing or application of any -m:rosive or
injurious subatances upon the person of another.

s. Hape; indecent assaunlt, including unlawiul Baxual acts
with or upon children.

6. Illegal abortion. ‘

7. Procuring, or trafficking in, women Or young perscns
for immoral purposes; living on the sarnings of
prostitution. '

B. Abandoning or exposing a child when the life of that
child is or is likely to be injured or sndangersd.

TIAS 8234




$. Dbigamy.

10. Xidnapping: child staa’ing; abducticn; false imprisonmant.
l1i. Robbary,

12, Burglaty; housebreaking or any similar offanse.

13. Larceny. )

4. Eanzzlu-unt.

15. Obtaining any property, money or valuable ascurities

by falss pretenses or other fora of decaption.
16. An offanss againat the lew relating to hribery.
17. Extortion.
18. Recuiving any Property, money or valuable securitias
knmsing the same to have bean untav@ally obtained,
19. FPraud by an agent, bailes, banker, factor or trustas,
by adixoctozoro{fie_erot a caupnnycrby » promoter
of a company, whethar existing or not. ~
20, M a!f.u-um Talating to countaxfeiting or forgery. -
21. Perjury; subornation of perjury; conspiring to defsat
~ the courrm of justicas. -
22. Axson.
23. An act dome with the intention of andangering the satety
of any pearsom traveling upon a railway or in Any aircrait
or vessal or other maans of transportatiomn.,
24. Ay seizurs or exercise of control, by force or violsnca
or thresat of force or violence, or by any cther form of
intimidation, of an nirt:r‘att.
' 25, Piracy, by statute er by lawv of nations; revolt on
board a vessel against the authority of the master of ths

vassel.

‘TIAR 8234
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26. Malicioux injury to property.
27, An offense against tha bankruptey laws.

28. An offanse againat the laws relating to narcotics,

dangerous drugs or psychotropic substances.
29, Dealing in slaves.
(2} Extradition shall also be granted for any other offenses
that are mads sxtraditable under the sxtraditicn laws of Australia
and which are felonies utnder the .‘u—wn of the United States of Amarica.

{3) Extradition shall also be qxn:::&d for any uffenss » _ainst
a fedaral law of the United States of America of which ons of the
sbove-mantionsd offenses is a substantial alement, sven if trans-
porting or transportation or tha use of tha mails or of inteTstats
facilities iz #ls0o an slenent of tha specific offunss.

(4) Extradition shall alap be yranted for & Jding, abetting,
ecunsaling or procuring the commizzion of , being an accessory
pafors or after ths fact te, or attempting or conspiring to cosalt,
any of. the offensss mentioned in the p:né.dlng paragraphs of this
Article.

{5) 1f extradition iz reguested for any' offense mentioned
in a preceding paragraph of this Article and that offense is
punishable under the laws of both Contracting Parties by a term
of imprisonment exceediny onec year or by death, that offense shall
be axtraditable under the provisions of this Trsaty whethex or not
the laws of both Contracting Parties would place that offense within
the same category of offsnsss made extraditable by that praceding
paragraph of this Article and whether or not the laws of the TIsguested
Stats denominate the offense by the sade terminology.

TIAB 8234
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ARTICIZ IIX
{1} For the purposes of this Truaty, the territory of a
Contracting Party means all the territery undar the jurisdiction of
that Contracting Parcty, including airspace and territorial waters,
znd zlzo includes —.
{a) any vesssl registsred in any territory undexr the
jurisdiction of that Contracting Party; and
(b} any aircraft rsgistersd in any such territory provided
that the aircraft is in flight vhen the relsvant offense is-
committed.
{2) PFor the purposss of this Traaty -~
{s) the tarritory under the jurisdiction of a Contracting
Party includes the Territoriss for the international relations
of which that Contracting Party is rssponsible;
{b} an aircraft shall be considersd in flight from the
woment when the powar is applisd for the purposs of take-off
mtil the moment when the landing run onds.

) ARTICLE IV
When the offsnse for which extradition has bees regussted has
been committed outside ths territory of the regueating State -
{a) if the Onited Statss of Amarica is the requestad State -
the sxecutive authority of the United States of Amerxicay or
{b] 4if Australia is tha reguestad State - the
Artoyney-Ganeral of Aunstralia,
shall have the power to grant the extradition if the laws of tha
requestad Stats provide for jurisdiction over such an offsnse committed

in similar circumstances.
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ARTICLE V
{1} Naither of the Contracting Partiss shall be bound to
deliver up its own nationals under this Treaty but the sxecutive

authority of each Contracting Party shall have the powar to deliver
them up Lf, in jts discretion, it considers that it is proper to
do so. .

{(2; For the purposes of this Article -

{a) a refsrencs to the sxecutive authority of a
Contracting Party shall, in the case of Australia, be
construed as a reference to the Attorney-Ganaral of Australia;

{b) Al;st:ulim protected persons shall be desmed to be
nationals of Australia; and

{c} the nationality of a persop shall be determined to
ba that which ha held at the time when he was charged with
the offanse for which his extradition iz regqussted.

ARTICLE VI
Extradition shall bs granted only if the evidence is found
sufficient, sccording to the laws in the territory whers the person
whose extradition is reguested is found, either 2o justify his
txial or mittul'tor trial if the offensa with which he is
charged or its eguivalent had bean committad in that terxitory or
to prove that he is the identical parson coanvictsd by the courts

of the raquesting State,

s
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ARTICLE ViI
{1} Extradition shall not be granted in any of the following
circumstances:
{a) when the person whose extraditicn is requested is
being proceoded against, has bsen tried and discharged or
punished, or has besn pardoned, in the territory of the

requestad State for the offense for which his extradition
is requested;
{b} when the prosecution for the offense haz become barred
by lapse pf time according to the laws of the requesting State; or
(€} when the offensze in respect of which extradition is
requested is of a political character, or the porson vhose
extradition is requested proves that the extradition reguest
has been made fox the purpose of tIYing or puns. hing him for
an offanse of a poliﬁical character,
{2} If any guestion arises whether a case comes within the
provisions of subparagraph {¢} of paragraph (1) £ this Article, the
requested State shall decide that guextion. t

ARTICIE VIIX
If, under the law of the requesting State, an off.e.ase- for

which the extradition of a percon is requested, or any other cffense
for which he may be detained or tried wnder paragraph {1} of
Article XIV, is subject to a penalty of death but the law of the
requosted State doss not provide for such a penalty in a similar
casa, the regquested States may rscoomand to the regquasting State
that any punishment imposed for any of thoss offsnses bs a lass

savers pun:ashmant.

TIAS 8234
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ARTICLE IX
¥hen the parson whoss sxtradition ir reguested is being
procsedsd against or is sexving a ssntence in the texritory of
the requastad State for an offsnse other than that for which
sxtradition has been requestad, his surranday may bs deferred
until the conclusion of the pro.sedings and the full exscution”
of any punishment that may be or may have bsan imposed on hix

ARTICLE X
The determination that extradition bssed upon the equest
thersfor should or sbould not bo grantid shall be made in
ac:oédf.nca with ths law oif the t.qu-csud Stats and ths person vhoss
sextradition is sought shali bawe th- right to use such remediss
and recourses am ars provided by that law,

ARTICLE I3

(1} The rm;lt for axtraditicn ahall bs pade through tha
diplomatic channel.

{2) The reguast shall be accompanied by a description of
the perscn sought, a statesent of the facts of the case, the taxt
of the applicakle laws of che regquesting Stite ineluding che law
defining the offense, t's law prescribing the punishmant for the
oé!cmc and the law rel:ting to the limitation of the lagal
procesdings.

(3) When the rsquest relates to a person who has not yot bean
convicted, it must alst be accompanied by & whrrant of arrest issuved
by a judge u‘:‘ other judicial officer of the requesting State and
by such ovidence as, according to the laws of the requastad State,

TIAS 8234
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would Juat:.fy his trial or comitnl for trial if the offensa had
bean counitf.ed there, iacluding evidence proving the person regquestad
it the parson to whem the wvarrant of arrest refers.

{4} ¥hen the r.qmt realates to 3 person aixevady convictad, (¢
BUst bhe acccupanxad by th: judgmens of <conviction and smttnca. if any,
Passed upon him in the territery of the requasting State, by a Statepant,
if applicable, showing how much of the sontsnce has not baas sarved
and by evidence proving that the parson resquastisd is the person to
whos the judoment refers,

(5} The varrant of arrest and dsposition or other svidance,
given under oath or aff'rned, snd the Judicial dncmnt.l establishing
the existance of the cmv‘lction, or cartified copie» of thosa
dociments, shall be admitted in evidencs in the examination of thae
roquast for axtradition when -

{a) in the case of a raquest by Australia - those
documants or certlfied copiss bear tha signatura, or are
Accompanied by the attastation, of a Judge, magistrats or J
officer of Auetralia or are apthenticated by the official
ssal of ths Attorney-General and, in any case, ars cortified
by the principal diplomatic or consular officer of the United
States of Amarica in Australiay cx

{b) in the case of a Tegnest by the United States of
Anerica - the warrant, if any, bears an original signaturs,
©r tha other documants are cartiZisd, by a judgs, sagistrats

t officer of ‘the Onited Statas of Meerica and, in ANy Case, axe

authenticated by the oath of 3 witness or sealsd with the official

TIAS 8234
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seal of the Departmant of State on behalf of tha Secratary of
State or of the Department of Justice on bahalf of the
Attorney Genaxal,

_ ARTICIE XTI

{1} 1In case of urgency a Contracting Party may apply for the
provisional arrsst of tha pexrson sought pending the presentation oy
the reguest for extradition through the dipicastic channel,

{2}  The application shall contain a descrigption of the person
sought, an indication of intention to request the sxtradition of
the parson sought and a =tatement of the existance of a warcant of
Arrest or a judgment of convicrion rgzinst that person, and !uda'
further information, if any, as would be nacessary to justify the
issur of a warrant of srTest had the offense been coamitted, or the
person sought besn cuﬁvict-d, in the territory of the Tegques tad
Etate,

(3] On receipt of such an application the raguested Etate
shall take the becessary staps to secure the arrest of the Pearson
claimed,

{4} A person arrestad upon such an application shall be sat at
Lliberty upcm the expiration of forty-five days from the dates of his
srrest if a request for his extradition accompanied by the documsnts
specified in Article XI has not bean received.

{5} Paragraph (4] of this Articla shall not prevent the
institution of procesdings with a view to sxtraditing the person
sought if the requast is uubs-qﬁut.ly recaived.
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ARTICLE XxIII
(1) If the requasted State rogquires additional evidencs or
information to enable it to decide on the raquest for extradition,
that State may request that sush evidence or information be furnishad
within such period as it specifias,

(2} If the person sought 16 under arrest and the additional

svidence or information submitted as aforesaid is not sufficient
oxr if such evidence or information is not received within the period
specified by the raguested Stats, he shall be discharged from
custody.

(3) The dischargs of a Perason from custody under paragraph (2)
of this Article ahall not bar the requesting State from submitting

another request in respect of the same offenss.

ARTICLE X1V

(1) A person axtradites under this Treaty may bs detained,
trisd or punished in ths SETItoTy of the requesting State for any
offanse wentioned in Article II for which the parson could be
convicted upon proof of the facts upon which the regquest for
extradition was based,

(2} Except as provided in Paragraph {1} of this Articls,
2 person extradited under this Tresaty xzhall not be detained, tried
or punished in the territory of the requas ting State for an offanse
other than that for which extradition has besn granted, or be
sxtradited by that State to a third State, uwnliess -

(&) he has left the territory of the regquazting Stats
after his sxtradition and hag voluntarily returned to it
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{b] he has not left the territory of the raquesting
State within thirty dsys aftex baing frss to do so; ox
(e} the offsnss concarned is one for which the reguasted

State has consentad to his datantion, trial or punishment or

to his extradition to a third State and is an offenss mentionsd
in Article II. .

{3 ‘ A requesnt tJ: the consent of the raquestad State under
subparagraph {c) of parsgraph (2) of this Article shall bz
accompanied by such information and documents A ars reguested

by that State.

(4} ‘This Article does not apply to offenssa comnitted af*er the

sxtradition.

ARTICLE XV
A reguested State, wpan receiving two or mors reguasts for ’

the sxtradition of the sane psrson either for the same offsnse, or
tor diffarent offenses, shall determine to which of the reguesting
States it will extradits the parson sought, taking into consideration
the circumstances and particularly the possibilivy of a later
extradition betwesn the reguesting States, the sericusness of each
offense, the place whars the offenss was committed, the nationality
and residence of the person sought, the dates wpon which the reguests
were received and the provisions of any extradition agressents

betwean the requastsd State and the othél r_-qm:inq stata or States.
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ARTICLE XVI

{1} The r-qﬁutsd Stats shall pronptly comsunicate to the
Tequesting State through the diplomatic d.nmal the decision on
the requast for extradition,

{2} whers extradition of a person for an cifenss is granted,
the psrson shall be conveyed by the appropriate authorities of ths
raquested State to a port or airport in the tarritory of that State
agreed betwean that State apd the regossting Stet..

{3) It & warrant or order for the axtraditiom of » persor
sought has been issued by the competent authority and he is not
removed from the territory of the reguested State within such time
as is prascribed by the laws of that Btats, he may ba sat at liburty,
and the requastad State My subsequantly refuse to extradite that
perscn for the sams offensa, .

41 Australia is not regquired to sxtradite s person befors
the ~xpiration of fiftsen days aftar the dats on which be has bean
held judicially to ba liadle to sxtradition, or, if procmedings
for a writ of habsas corpus have bewn brought, befors the expiration
of fifvean days after the fina) dacision of the compatent court

has bsen given,

ARTICIE XVII
(1) To the extant permitted under the law of the requestsd
sr.au' and subject to the rights of third pa-ties, which shall be
duly respected, all srticles found in the requasted State that have
been acquired as & resalt of the cffense or aay be reguirsd as
evidence shall, if the requasting State 30 raguasts, be susrendered
if sxtradition is grantad,
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(2) Subjact to the gualifications of paragraph {1) of this
Article, the above-mentioned articles shall, if the rsguested State
30 requasty, be surrendsrsd to the reguesting State sven if the
sxtradition, having baen agresd to, cannot ba carried cut owing
to th: death or wscape of the person sought. .

€3} dhere the law of the t.-quclud Stats ox the rights of
third partiss so Isquire, any articles ao surrendersd sball be

returpsd to the rsquestad State fraee of charge if that Stats so
Tequasts.,

ARTICLE XVIII

-{1} Expenses rslatsd to the transportation of t.h- parson sought
to the requesting State shall be paid by the requesting Btata.

{2) The requested State shall make all necessary arrangexsnts -
for, and mest the cost of, the reprssantation of the Teguesting Statas
in any proceedings arising cut of a requast for axtraditionm.

(3) Mo per. {ury claim, wrising out of the arrest, detantion,
examination and surrender of parsons sought undar the terms of this
Treaty, shall be mads by the requested Stats against the reques ting
‘State.

ARTICLE XIX

{1} The right to transport through the ta:ritbfy of ons cof the
Contracting Parties a person surrsndared to the other Contracting
Party by a third Stste shall be grantad on raquest mads through
the diploxatic channal.

(2) In the case of a naticnal of the requestsd State, the
request shall establish that conditions ars prasent which would
warrant sxtradition of the parson by the State of transit.
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{3} The recuest may be refused if reasons of oublic order

Are oppeosed to the transit.

t4)  Permission for the transit of a person swrendarsed shall

include authorization for accompanying officials to hold that person
in custody or request and obtain axsistance from authorities in the
State of transit in maintaining custody.

(5)  The Party tc which the persom has been extradited shell
reimburse the Party t..hrcuéh whose territory such parson ia transportnd
for sny expenses incurred by the latter in cobnection with such

traniporeation.

ARTICLE XX
This 'ri:aaty appliss to offenses mentioned in Article II ~
conmitted before, on or after the date on which this Tredty enters °
into force, provided that no extradition shall be granted for an
offerne ami.tr.nd befors that date which was not an offense undar
the laws of both Contracting Parties at the time of its commission,

ARTICLE XXI

{1} Thia Treaty is subject to ratiﬁ.ca_t.ion and the instyuments
of ratification shall bm exchanged in c§nb.rr1 a8 soon as possible.

{2) This Treaty shall enter into force thi:ty dsys after the
exchange ¢f instruments of ratification, [1} N

{3} This Trexty may be tarminated by either Contracting Party
giving motics of termination to the other Contracting Party at any
time and the tormination shall be effactive six months aftar the
date of receipt of such notice. .

(4] This Treaty shall terminate and replacs, as betvesn the
Contracting Parties to the present Treaty, the Treaty on Extradition
botwesn tha United States and Graat Britain of Decsmber 22, 1931, [°)
as made applicable to Australia,

May R 1978, .
TR N3 47 Star 21
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IX WITHESS WHEREOY the undersigned, being duly authorised
thersto by their respective Governments, have signad this Treaty.
DONE at Washington this fourtsenth day of May, 1974.

FOR THE NI STATES OF AMERICA:

ok

POR ADSTRALIA

f e Ao
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102p Concrxss Trzaty Doc.
2d Session SENATE 102-28

'PROTOCOL AMENDING THE 1874 EXTRADITION
TREATY WITH AUSTRALIA

MESSAGE

FROM

THE PRESIDENT OF THE UNITED STATES

TRANBMITTING
THE. PROTOCOL AMENDING THE TREATY ON EXTRADITION BE-

TWEEN THE UNITED STATES OF AMERICA AND AUSTRALIA,
SIGNED AT SEOUL ON SEPTEMBER 4, 1990

Entered into Force December 21, 19982

Fraxvany 19, 1992.—.Protocol was resd the first time, and together with
the sccompanying papers, referred to the Committee on Foreign Rele-
tions and ordered to be printed for the use of the Senate

UE GOVESNMENT PRINTING OFFICE
55118 WABHINGTON @ 199%




LETTER OF TRANSMITTAL

' Trar Wirre House, February 18, 1992.
To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith the Protocol Amending the Treaty
on Extradition between the United States of America and Austra--
lia, signed at Seoul on September 4, 1990. 1 also transmit for the
information of the Senate the report of the Department of State
with respect to the Protocol. .

The Protocol supplements and amends the Treaty on Extradition
between the United States of America and Australia, signed at
Washington on May 14, 1974, 1t is designed to update and stand-
ardize the conditions and procedures for extradition between the
United States and Australia. Most significant, it removes an out-
dated list of extraditable offenses from the 1974 Treaty and ex-
pands upon the dual criminality approach contained in that
Treaty. The Protocol also provides a legal basis for temporarily sur-
rendering prisoners to stand trial for crimes against the laws of the

- requesting State. The provisions in this Protocol follow generally
the formn and content of extradition treaties recently concluded by
the United States.

This Protocol will make a significant contribution to internation-
al cooperstion in law enforcement. I recomrnend that the Senate
give early and favorable consideration to the Protocol and give its
advice and consent to ratification.

GroRGE BusH.




LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, February 13, 1992.
The PresipenT,
The White House.

Tie PrESIBENT: I have the honor to submit to you the Protocol
Amending the Treaty on Extradition between the United States of
America and Australis, signed at Seoul on September 4, 1990. I rec-
ommend that this Protocol be transmitted to the Senate for its
advice and consent to ratification.

The provisions of this Protocol follow generally the form and con-
tent of extradition treaties recently concluded by the United
States. It represents a concerted effort by the Department of State”
and the Department of Justice to modernize the legal tools avail-
able for the extradition of serious offenders such as narcotics traf-
fickers and terrorists.

Upon entry into force, t.l'ns Protocol will supplement and amend
the 1974 Treaty on Extradition between the United States of Amer-
jca and Austrg.la, signed at Washington on May 14, 1974,

Article 1 of the Protocol rep laeeaArhcleHofthe 1974 Treaty in
its entirety. It rearticulates the dual criminality approach con-
tained in the 1974 Treaty which is used to determine whether a
particular offense is extraditable and eliminates the outdated list
of extraditable offenses contained in the 1974 Treaty. This modern
extradition practice emphasizes extradition based on underlying
crimingl conduct rather than the particular designation of the of-
fense contained in our respective criminal codes. A duel criminali-
ty clause permits extradition for any conduct that is punisghable in
both States by imprisonment or other detention for at lenst one
year. Inclusion of a dual criminality clause obviates the need to re-
negotiate or supplement the Treaty as offenses, such as computer-
related crimes or money laundering, become punishable under the
laws of both States.

Article 1 of the Protocol also requires extradition for conspiring,
attempting or participating in the commission of an offense under
the Treaty, as amended.

An offense iz extraditable under Article 1 of the Protocol, not-
withstanding any interstate transportation or mail-use elements re-
quired to establish U.S. Federal jurisdiction. This provision will
allow the United States to obtain extradition for such offenses even
though Australian law does not include analogous jurisdictional
elements for similar underlying criminal behavior.

Article 1 further requires extradition for extraterritorial offenses
so long as the law of the requested State would provide for extra-
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territorial jurisdiction under similar circumstances. The requested
State is also given the discretion to grant extradition for extraterri-
torinal offenses in all other cases, . . ,

Article 2 of the Protocol deletes Articles III and IV of the 1974
Treaty concerning territorial jurisdiction which is now covered in -
more general terms under Article I-of the Protocol. . -

Article 3 of the Protocol replaces Article V(2) of the 1974 Treaty.
The Article, as amended, would continue to permit the requested
State to grant or deny extradition of its nstiopals but, in cases
where extradition is denied, would provide a mechanism for the re-
questing State to require submission to prosecution :ﬂ the request-
ed State, to the extent permitted by its laws, of offenses for
which extradition has been soufht.

Article 4 of the Protocol deletes Article VI of the 1974 Treaty
concerning the standard of proof required to support extradition.
This concept is now covered by Article 7 of the Protocol.

Article b of the Protocol replaces Article VIII of the 1974 Treaty
and permits the requested State to deny extradition for a capital
offense, if the requesting State fails to provide sufficient assurance
that the death tgenglty will not be imposed or carried out.

Article 6 of the Protocol replaces Article IX of the 1974 Treaty-It
allows the reg;:ested State to- ne extradition proceedings or
surrender if the fugitive who ' is the subject of an extradition re-
gueet is being tE;';:)eet:ubet:l oris gerving a sentence in the requested

tate. Under this provision the requested State has the discretion
to grant extradition and surrender the fugitive temporarily to the
requesting State for the purpose of early prosecution in that State.
This provision will allow a person serving a long sentence in the
requested ‘State to be tried promptly in the requesting State and
returned to the requested State to complete his sentence. This al-
ternative of temporary surrender is. routinely included in our
modern extredition treaties. . .

Article T replaces Article XI of the 1974 Treaty and specifies the
procedures by which extradition is to be accomplished. The proce-
dures provided therein are similar to those found in other modern
extradition treaties. _ - ' :

Articles 8 replaces Article XTI of the 1974 ’I‘reatfy It provides for
the provisional arrest and detention of a fugitive for no more than
60 days pending recex& of a fully documented extradition request
in conformance with Article XI of the Treaty, as amended. The dis-
charge of a fugitive from custody does not prg‘;dice subsequent
rearrest and extradition npor later receipt of the extradition re-
quest and supporting documents. o S

Article 9 of the Protocol supplements and amends Article XIII of
the 1974 Treaty. It continues the mechanism for the submission of
additionsl information whenever the requested State considers the
information provided -with the request to be insufficient. Article
X, as amended, would also permit- expedited. surrender without
formal! proceedings where the n sought consents to. surrender
after having been advised by the competent authority of his or her
right to formal extradition proceedings. '

Article 10 replaces Article XIV of the 1974 Treaty concerning the
rule of speciality. This article provides, subject to specific excep-
tions, that a person extradited under the Treaty, as amended, may
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not be detained, tried, or punished for an offense other than that
for which extradition has been granted without the consent of the
requested State; nor may he be extradited without the consent of
the requested State to a third State for any offense committed
before his surrender. This limitation only applies until such time
as the person leaves the territory of the requesting State and vol-
untarily returns or fails to leave within 15 days of being free to do

80,

Article 11 of the Protocol replaces Article XV of the 1974 Treaty
and sets forth a non-exclusive list of factors to be considered by the
requested State in determining to which State to surrender a
person sought by more than one State. _

Article 12 of the Protocol replaces  Article XVI of the 1974
Treaty. It requires the requested State to notify the requesting
State promptly of its decision on extradition and, if it denies extra-
dition, in whole or in part, to provide an explanation as well as
copies of judicial decisions upon request. If extradition is granted,
the fugitive must be removed from the territory of the requesied
State within the time prescribed by the law of the requested State,
or the person may be released from custody and a subsequent re-
quest for his extradition may be refused,

Article 18 of the Protocol replaces Article XVII of the 1974

Trealy and provides for the seizure and.ultimate surrender to the
requesting State of all items connected with the offense for which
extradition is sought. This obligation is subject to the rights of
third parties. Before surrender, the requested State may require as-
surances that the objeets be returned. - :

Article 14 of the Protocol replaces the text of Article XVII of
the 1974 Treaty and provides that the requested State shall repre-
sent the requesting State in any proceedings in the requested State
arising from a request for extradition and bear all costs other than
those ariging from the translation of documents and transportation
of the fugitive. ' -

Article 15 replaces Article XIX of the 1974 Treaty and governs
the transi{ through the territory of one of the contracting States of
a person being surrendered to the other contracting State by a
third State. . ' , i :

Article 16 of the Protocol stipulates that the Protocol applies to
offenses commitied before as well as after its entry into force.

Article 17 provides that the Protocol will enter into force imme-

" diately upon the exchange o6f written notification that both Parties
?ave complied with their respective requiréments for entry into
om_- [ °

A Technical Analysis explaining in detail the provisions of the
Protocol is being prepared by the United States negotiating delega-
tion, consisting of representatives from the Departments of Justice
and State, and will be transmitted separately to the Senate Com-
mittee on Foreign Relations. - _

The Department of Justice joins the Department of State in fa-
voring approval of this Protocol by the Senate at an early date.

Respectfully submitted, :

. Lawrence S. EAGLEBURGER.
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PROTOCOL AMENDING THE TREATY ON EXTRADITION BEIWEEN
THE UNITED STATES OF AMERICA
AND
AUSTRALIA
OF MAY 14, 1974

The United States of Americs and Australia;

Desiricg to make more effective the Extradition Treaty between

»

the Contracting Parties signed at Washiagion May 14, 13974

inereinafter referred to as "the lrecaty”};

‘Bave agreed as follovs:

(
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ARTICLE 1}

The text of Article II of the Treaty is replaced by the

following:

“(l): An offence shall be an extraditable offence if it is
punishable under the laws in both Contracting Parties by -
deprivation of liberty of more than one year, or by a more
severe penalty.  However, if the request for extradition
relates to a person convicted of such an offence who is
yanted for the enforcement of a sentence of imprisoament,
the executive authority of the.requested State shall have
sutherity to refuse eatradition if a period of less than
siz months of imprisonment resaihns to be served.
(2} The following offences shall be extraditable if they
meet the requivements of paragraph (1i): corspiring to
commit, attempiing to commit, ziding er abetting,
counselling or procuring the coeaission of, or being an
accessory after the fact to, any vffence described in that
paragraph. _
{3} For the purpose of this Article, an offence shall be
an extraditable offence:

(2} whether or not the laws in the Contracting

Parties place the "offence within the same

category of offences or describe the offence by

the same terminolegy; and

o

-
-
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(b} whether or not the offence is one for which
United States federai 1aw requires proof of
interstate transportation, or use of the mails,
or of other facilities affecting interstate or
foreign commerce, such matters being merely for
the purpose of establishing jurisdiction in »
United States Federai <ourt.
(£} 1f the offence has been comnmitied cutside the
territory of the requesting Scave, extradition shall be
granted if the laws in the requested State provide for the
punishment of an offence codeitted outside of jts territory
in similar tircusstances. If the inus in the requested
State do not so provide, the executive avthority of the
Tequested State may, in its discretien, grant extradition,
(5) Subjeet to the laws in the requested State, if
extradition has been granted for 3n extraditable offence,
it‘sﬁxll alse be granted for any other offence specified in
the request even if the lateer offeace ks punishable by
depr:vation of liberty of one year or less, provided that

#11 other requiresents of extradition are mer.*

AKTICLE 2

Article 1T and Articie 1V of the Tresty are deleted,

R B o L,
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ARTICLE 3

The text of paragraph 2 of Article V of the Treaty !; teplaced
by the following:

*1f the requested State refuses to extradite 3 national of that
Stlfe o the basis of natlo#nlity-it shall, if the requesting
State so requests and the laws of the requested State sllow,
submit the case to the competent authorities in order that
proceedings for the prosecution of the person may be undertaken

in respect of all offences for which the extradition has been

.Tequested ™

TICLE 4

Articie VI of the Treaty is deleted.

ARTICLE 5

The text of Article VIIl of the Treaty is replaced by the
following:
"if, under the law of the requesting State, an offence for

which the extradition of a person is requested is subject to &
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_ penaliy of death, the requested State may refuse the

extradition unless the requesting State giQes an undertaking
that the death penalty will not he imposed or, if imposed, will

wot be carried oug.®

ARTICLE ©

The text of Article 1X of the Treaty is replaced by the

folloving:
{1} If the extradition request is pranted in the ca;e of a
persen who is being prosecuted or is serving a senténce in
the territory of the reguested State, the requéstad State
may temporarily suttender the person sought to the
féque;ting State for the purpese of presecution. The
person 5o surrendered shall be kept in custody in the
requesting State and shall be returned to the requested
State after the conclusion of the procecdings agains; that
person, in atcordance with conditions to be mutually
determined in writing between the Contracting Parties.

{2} The requested State may postpone Lhe exlradition

proceedings against, or the surreader of, any person who is

beiny, prosecuted of who s serving & sentence in that
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State. The postponement LAy continue until the prosecution of
the person sought hss been concluded and any scntehce has been

served,”

ARTICLE 7

The text of Article XI of the Treaty is replaced by the
following:
"1} ALl requests for extradition shall be rade through
the dipiomatic channel.
{2) The regquest for extradition shail be supported by:
(2} documents, statements, or other types of
informetion vhich describe the id=ntity and
probable location of the person sought;
{t) a description of the conduce constituting the
offence;
(¢c) 2 statement of the kaw describing the
essential elements of the offence for which
extradition is requested: apd
(d) a statement of che law describing the
punisheent tor the oflence and the law relating
to the limitation of legal proceedings.
€3) A reguest tor tie exirasciltion of & pcrso# who is
sought for prosecution or who has been found guitty in his

absence shall élso ue¢ supported Ly:

-W‘“,.‘w"
g
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{a) 3 copy of the warrant or order of arrest
;ssued in the_tequesting State for tae arrest of
the person for the offence;
(b} 2 copy of the churging document, if any; and
{e} a description of the facts, by way of
affidavic, Statement, oy declaration, setting
forth ressonable grounds for believing that an
cffence has been committed and that the person
sought cowsjitted jr.
{4) A request for extradition of a person who has been
found guilry of the offence for which extradition is
sought, other thaa # person who bas been found Ruiley in
his absence, shal) alse be supported by:
(2) a2 copy of the Judgment of conviction, if
available, or a Statement by 3 judicial authority
that the persom has been found guilty;
(t) information establishing that the person
sought is the person 1o whom the finding of Builtg
refers;
{c¢} a copy of the sentence isposed, if the person
has been sentenced, and a2 statement establishing
e what extent the sentence kas been catried out;
and
(4} if the person has been found guilty but neo
sentence has been ieposed, 3 statement affirming

that it is intended v inpose & sentence. .
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{$} The documents which sccompany au extradition request
shall be received and adnitted as evidence in extradition
proceedings 1£: '
{x) in the case of & request from the United States,
they
{1} purport to be signed or certified by a judge,
magistrate, or officer in or of the United
States; and
(1) purport to be authenticated by the oath or
affirsation of a withess or to be sealed with an
official or public seal of the requesting State
or of & Minister of State, or of a Department or
officer of the Government ©f the requesting State;
(b} in the case of & request from Australia, they are
certified by the principal diploeatic or consular
officer of the United States Tesident in Australis, as
providea by the extradition laws of the United States;
or
{c) they are certified or authenticated in any other

sanner accepted by the law of the requested State.”

ARTICL: B

The text of Article XI1 of the Treaty is replaced by the

following:

A,‘
o
e




*{1} In case of urgency, elther Contracting Party may
request the provisional arrest of {he person sought pending
presentation of the request for extradition. A request for
provisional arrest may be transmitted through the
diplomatic channel or directly between the Department of
Justice in the United States and the Atrorney-General's
Departwent in Australia. The facilities of the
International Criminal Police Organisation {interpol} may
be used to transamit such a1 request.
{2) The application for provisional arrest shall coatain:
{a) & description of the person sought;
{t) the location of the person sought, if known;
{c) a brief statement of the [;cts of the case,
inciuding, if possible, the time and location of
the cffence;
{d) a description of the laws violated-or allecged
te have been violated and, where applicable, the
penalty which may be imposed;
{e) a statement of the cxistence of # warrant of
arrest or finding of guilt or judgsent of
conviction against the person sought; and
{f) a statement tuat @ request for the
extradition of the person sought will follow.
{3} On receipt of the application, the reguestec State
shall take appropriste steps 1o securs the arrest of the

persou scught. 7The requesting State shall be notified
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without delay of the disposition of its application and the
teasons for any denial.

(4] A person who is provisionally arrested way be
discharged from custody upon Lhe eapiration of sixty {60)
days from the date of arrest pursuant to the application of
the requesting State if the executive authority of the
requested State has not received tue formal request for
extradition and the supporting documents req&ired in
Article X1,

(%) The fact that the person sought has been discharged
fr;- custody pursuant te paragraph il} of this Ar:{cle
shall not prejudice the subsequent rearrest and extradition
of thet person if the extradition request and supporring

documents are received at a later date.”

ARTICLE 9

Articie X111 of the Treaty is smended by deleting the words
"evidence or" wherever they occur im Article XILI{1) and

Article X11i(2), and by edding tne folleving:

“{4)} If the person sought. after being personally advised
by the conpetent authority of the tequested State of his

right to foreal extradition proceedings, consents to -

L
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surrender to the Tequesting State, the requested Segre Ray
surrender the Person ay expeditiously as pessible and

withous further Proceedings »

ARTICLE 1¢

following:

"1} A person €Xiracited under this Treaty may not be

detained, tried, or punished in the requesting State except

fFor;
{a) the offence for mhich extradition is granted
©r 2ny other offence of which the Person could be
Convicted on proef of the conduct :enstiluting
the extradition offence provided that the offence
Carrices the sage or & . jesser punishment;
(b) any offence committed after the extradition;
or
{c) any offence for which 1he executive authority
of the requested State conscnts te the person's
detenlion. trial yr Puntisheeyt .. tor the pPUTrposes
of this subparagraph, the Fequested Stute may
feguire t)e submission of e UOCUREnts Specified
in krticle XxI,

{(2) & PErsen exttadited under cLijs freaty by a Con:rsc:inx

Party 23aY fi0t be exlradited 19 third State for an offence ’
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‘committed prior 1e his surrender unless that Contracting
Party conseats.
{3) Paragraphs {1} and (2} of this Article shall not
prevent the detention, trial, er punishment of an
extradited person, or the extradition of that person to &
third State, if:
(#) that person leaves the territory of tne
requesting State after extradition and
voluntatily returns 1o it; or
{b) that person does not leave the territory of
the requesting State within fifteen days of lbe
day on which the person is free to do so.”

ARTICLE 11

The text of Article XV of the Treaty is replaced by the
following:
"If the Teguested State receives regquests from the other
Contracting Party snd from any other State or States for the
extradition of the same person, either for the same otfence or
for a different offence, the executive authority of the
requested State shall deternine to unich State it will surrencer
the person. In making its decision, the reguested State shall
consider il relevant faclors, including but not limited to:

{a) whether the requests were made pursuant to Ltrealy;

{b)} the place where eatn oifence was commitied;

P

g

-
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(e} the respective interests of the requesting States;
{d} the gravity of the offences;

{¢) the nationality of the victim;

(£} the possibllity of further extradition betueen the
requesting States; and

(g} the chronological order in which the requests were

received from the requesting States.™

ARG ICLE 12

The text of Article IVl of the Treaty is replaced by the
followini:
"{1) The requested State shall promptly notify the
requesting State of its decision on the r;quest fer
extradition,
(2} 1If the request is denied in whole or in part, the
requested State shall provide information as to the reasons
for the denial of the reques:. The requested State shall
provide copies of pertinent judicial decisions on reguest.
- (3) f the request for extrudition is grunted, the
competent authorities of the Contracting.rarties shall
srrange for the time and place of tur surrender J{ the
person scught.
(&) llf the peison soupght is not remuved from the terrigory
of the requested State within the time prescribed by the

iav of tiwt State, that person uay be discharped froa
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custody, snd the requested State may subsequeatly refuse

extradition for the same offences.”

ARTICLE 13

The text of Article XVII of the Treaty is replaced by the
following:
"{1) To the extent permitted under its laws, the reguested
State may seize all articles, dotuments, and evidence
connected with the offence in respect to which extradition
_is or is te be sought and surrender those items to the . N
requesting State if extradition is subsequently granted.
The itees mentioned in this Arvicle way he surrendered even
when extradition cannot be effected due to the death,
disappearance, or escape of the person sought.
(2} The reguested State may require that the surrender of
apy property he‘subjecz to satisfactory assurances from the
requesting State that the property wili be returned to the
Tequested State as soon as practicable. The requested
State way also defer surrender of any property if it is
needed as evidence in the requested State.
{3} Tne rights of third parties in any property sazll be

duly respected.”
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ARTICLE 14

The teal of Article XVIIl of the ¥reaty is replaced by the
fellowiag!
{1} The requested State shall advise, assist, and
othervise represent the interests of the requesting State
in any proccedings arising out of a request for
extradition.
{2) The requesting State shall bear the expemses related
te sny transistion of documents and the transportation of
the parson surrendered. The requested State shall pay all
other sapenses incurred in that State by reason of tne
cl:rqgltlon proceedings.
(3} Neither State shall make any pecuniary claim against
the other srising out of the nr:es{. getention,
exsmination, or surrender of the persen sought under this
Tresty.”

AKTICLE 15

The text of Articie X1X of the Treuty is replaced by the
following:
"{}1) Lither Contracting Party msy authorise
trapsportation through its territory ut a person
surrepdered Lo the otner State by a tuird State.
A request for transit .shail contain z aescription

of the person being tiansported and a vrief
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statement of the facts of the case. A person in
transit shall be heldlin custody during the
period of tramsit.

{2) Ko authorisation is required vhere air
transportation is used and no landing is
scheduled on the territory of the other
Contracting Party. If an unscheduled landing
otcurs on the territory of the other Contracting
Party, the other Contracting Pariy wmay require
the request for transit as provided in paragraph
1. That Contracting Party shall detain the
per;on being t;aaspartcd until the request for
transit is received and the transit is cffected,
s0 long as the reguest is received within &t

hours of the unschedpled lansing.”

AXTICLE 1%

Notwithstanding Article XX of the Treary, this Protocol shall
apply in all cases in which wne request for extradition is made
after its eatry into €orce regardiess of whether the offence

vas cospitted before or sfter that date.

o
e
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ARTICLE 17

This Protocel shall enter inte force on the dute on which the
Contracting Parties have exchanged written notification that
they have complied with their respective requirements for the

entry inte force of this Protocol.

IN WITHESS WHEREOF, the undersigned, being duly authorised

thereto by their respective Governments, have signed this

Protocol.
DOKE at Seoul, this l/él' day of Seprember, 19%0
FOR THE UNITED STATES FOR AUSTRALIA:

OF AMERICA: .
reacd 2
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IN NITNESS WHEREOF the undersigned, baing duly suthoriaed
thersto by thair respective Governmants, have signed this Trsaty.
DOWE at Washington this fourtesnth day of May, 1974,

FOR THE UN STATES OF AMERICA

e

FOR AGSTRALIA:

Lot Yo - |
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