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IN THE G RCU T COURT OF THE STATE OF OREGON
FOR MARI ON COUNTY
TI FFANY EDENS, SCOTT (LNC), REBECCA

ASH NG, KENNETH EDENS, and
BRENDA ( LNC)

Mari on Co. No.

RELATI NG TO PARCLE BQARD
ACTI ON OF OCTCBER 23,
2007 ON R CHARD TROY

A LLMORE, 7278260

Pl aintiff-Rel ators,
and

M CHAEL D. SCHRUNK, Ml t nomah
County District Attorney,

ALTERNATI VE WRI T CF
MANDAMUS, TEMPCRARY STAY
OF PARCLE BOARD CRDER AND
REQUEST FOR I N CAMERA
REVI EW O PARCLE

BOARD FI LE

Pl ai nti ff-Rel at or,

)
)
)
)
)
)
)
)
)
) PETI TI ON FOR | SSUANCE COF
)
)
)
)
V. )
)
THE OREGON BQOARD CF PARCLE, )
)
)

Def endant - Adver se Party.

1.

Relator Tiffany Edens is the victim Relator Scott (last nane
confidential) is Tiffany Edens husband, relator Rebecca Ashing and
Kenneth Edens are Tiffany Eden’s nother and father, relator Brenda
(last nane confidential) is Tiffany Eden’s aunt, and relator
M chael D. Schrunk represents the State of Oregon in the underlying
crimnal case for which Troy Rchard Gllnore is currently in the
Oegon State Correctional Institution, Miltnomah County Grcuit
Court No. 86-12-36764.

2.

Tiffany Edens together with her husband and relatives are
beneficially interested parties as victins whose rights are
guaranteed in the Oegon Constitution Art. |, 842 and 43 and CORS
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144.120. The state is a beneficially interested party as
representative of the victimunder Oegon Constitution Art. |, 843
and as the district fromthe coonmtting jurisdiction. The adverse
party is The Oregon Board of Parole.

3.

On the evening of Decenber 5, 1986, after returning hone
from Junior H gh School, thirteen year old Tiffany Edens was
raped by Richard Troy GlInore, who had broken into her hone and
was hiding inside. Picking his noment, he overpowered the little
girl, threatened to kill her, and then raped her.

Between 1979 and 1981, GIllnore terrorized South East
Portland, in a series of simlar rapes. He becane known as the
“Jogger Rapist.” Gllnore would select his victins while he was
out jogging, then knowi ng their home and habits, he would |ater
attack when it was dark, and he knew t hey were hone al one.

Gllnore admtted to his attack on Tiffany Edens (as well as
ei ght of the Jogger Rapist attacks). The prior rapes could not
be prosecuted because of the then 3 year statue of limtations.
Gllnore was convicted by the Honorable Richard Unis of Burglary
|, Rape | and two counts of Sex Abuse. He was found to be a
sexual |y dangerous offender pursuant to ORS 426.675 and a
dangerous offender pursuant to ORS 161.725 and 161.735. On
Cctober 23, 1987, Judge Unis inposed a 30 year term of
i nprisonment on both the Burglary | and Rape | with consecutive
mnimumterns of fifteen years inprisonnment. Concurrent terns of
i nprisonnment were inposed on the Sex Abuse | convictions.
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In sentencing Gllnore, Judge Unis specifically found that
consecutive sentences were “necessary because the offenses were
not nerely incidental violations of separate provisions in the
course of the comm ssion of a nore serious crine.” Judge Unis
al so found that the offense “caused a substantial risk of causing
greater or qualitatively different loss, injury or harm to the
victim” He concluded that the “actual term of incarceration
woul d not otherwi se be commensurate wth the seriousness of the
total course of defendant’s crimnal conduct and the public would
not be adequately protected if a concurrent term of inprisonnent
were inposed.” Seven nonths |ater on May 26, 1988 w thout notice
to the victim the Board of Parole wth no factual basis found
t he consecutive 180 nonth m ni num “not an appropriate penalty for
the offense and the minimumtermis not necessary to protect the
public.” See attached Board Action Form (BAF) #1.

4,

On Septenber 11, 2007, The Board held a Parole Consideration
Heari ng. See Appendix A pgs. 9-12, BAF #8. The Board found
inmate Gllnmore a continuing danger but found that he could be
adequately controlled with supervision and nmental health treatnent
available in the community. The victim was not notified of the
hearing and did not attend. On Cctober 4, 2007, The Board wi t hdrew
BAF #8 and rescinded the parole rel ease date of Decenber 18, 2007.
See Appendi x A pgs. 5-8, BAF #9. The Board stated that it would
reschedule the Parole Consideration Hearing for Cctober 23, 2007
and would be “considering all of the evidence and statenents
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entered into the record on that date, as well as
everything that was before the board for the Septenber 11, 2007
hearing.”

5.

On Cctober 23, 2007, The Board held a Parole Consideration
Heari ng. See Appendix A, pgs. 1-4, BAF #10. Present were the
Tiffany Edens, her husband, nother, father, aunt, and a friend
together with Miul tnomah County Senior Deputy District Attorney Russ
Ratt o. Evidence presented at the hearing consisted of the
psychol ogi cal evaluation of Dr. Frank Colistro dated June 22, 2007,
(see Appendix B, Transcript of 10/23/07 Parole Board Hearing) and
statenments of Tiffany Edens, M. Ratto, and inmate G| nore. The
Board found inmate G llnore “has a nental or enotional disturbance,
deficiency, condition, or disorder predisposing him to the
commssion of any crinme to a degree rendering hima danger to the
health or safety of others.” The Board then found that inmate
Gllnmre “can be adequately controlled with supervision and nental
health treatnent which are available in the community.”

6.

Thi s mandanmus proceeding is tinmely because it is being filed
within 30 days of The Board’'s Order granting release on parole.
Inmate G llnore is scheduled for a parole release date of
Decenber 18, 2007.

111
111
7.
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G her than petitioning for a wit of nmandanus, the victins and
the state have no other plain, speedy or adequate |egal renedy
avail able to contest The Board's order. Neither the victins nor
the State have a right of appeal in this situation.

8.
Plaintiff-relators allege six grounds for relief:

A ORS 144.120(1987 | aws) was violated by the Board on May 26,

1988 in its failure to provide notice to the victins and

access to the process, thus rendering invalid the order

overriding the consecutive 15-year mninmum terns. In April

1988, relator Rebecca Edens requested notification of
Gllnmore’s hearings. Al though the Board received her
request, the Board was unable to notify her of the May 26,
1988 parole consideration hearing ostensibly because of a
msspelling of Gllnore’ s nane. If the victim and her
famly had been present, they would have pointed out that
Judge Unis not only had the legal authority to inpose a
consecutive mnimum sentence but was in the best position
to access and appreciate the necessity of protecting “the
public.” If the victim and her famly had been present,
they would have chall enged any Board -suggestion that the
m ni mum sent ence shoul d be over-ridden.

B. Article 1, 843(1)(a) and (4) and ORS 144.122(7) and the due

process clause of the 14'"" Amendnent of the United States

Constitution were violated by the Board on Septenber 11,

2007 in its failure to provide notice to the victim thus
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rendering invalid the presentation and consideration of

evidence at that hearing. The Board admtted that it

failed to notify the victimin its Cctober 4, 2007 order
withdrawing and rescinding the decision of Septenber 11,
2007 (Appendix A, pgs. 9-12, BAF #8). The Board admtted
the nullity of this proceeding by this October 4, 2007
or der. The Board also conceded in this order that “its
statenents at the hearing and the statenment in BAF #8 do
not accurately identify the applicable law wused at
of fender’s hearing.” The net affect of the October 4, 2007
decision was acknow edgenent of the Constitutional and
statutory violation necessitating a rehearing as then
schedul ed for Cctober 23, 2007.

Article 1, 842(1)(a) and (b), 843(1)(a) and ORS 144.122(7)

and the due process clause of the 14'" Arendnent of the

United States Constitution were violated by the Board on

Cctober 23, 2007 in its failure to provide a reasonable

opportunity for the victim and her famly to address The

Board, thus rendering invalid the decision of The Board.

The victimand her famly were told by the Board that only
one wWtness would be allowed to address the Board and that
the one witness would be limted to three m nutes (Appendi X
B, pg. 8). QAR 255-030-0027 purports to legitimze this
practi ce. This provision and the conduct of the Board
offend constitutional and statutory protections afforded

the victim Once the state establishes a right for a
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party, including a victim to participate in a contested
hearing due process requires that the state allow that

party a meani ngful participation. Bell v. Burson, 402 U.S.

535 (1971). The Board' s attenpt to restrict the victins’
input to only one person is an affront to the very purpose
of victims rights. The broad definitions of victim in
both statute and the state constitution were adopted so
that people who have been affected psychologically would
have the status of victins.

Furthernore, stating that only one person could testify
for 3 mnutes, but that they would not be cut off has a
chilling effect on anyone’'s ability to adequately present
their side of the controversy.

Article 1, 842(1)(a) and (b), 843(1) (a) and ORS

144.122(7)and the due process clause of the 14'" Arendment

of the United States Constitution were violated by the

Board on October 23, 2007 because of it's use and reliance

upon the Septenber 11, 2007 evidence, hearing and record.

The Cctober 23, 2007 record was in fact tainted by the
Sept enber 11, 2007 Constitutional and statutory
irregularities as acknow edged by The Board (see discussion
B above). That The Board then used the fruit

111

111

of this poisoness tree again Cctober, 23, 2007 was then

another equally violative act of both Constitutional and
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Statutory magnitude, and in need of reversal.

CRS 144.125(3)(b) and Board of Parole Oregon Adm nistrative

Rul e 255-036- 0005 were violated by the Board on Cctober 23,

2007 when orderi ng i nmat e Gllnore's rel ease

notw thstanding that there was no evidence he could be

“adequately controlled with supervision and nental health

treatnent and that the necessary supervision and treatnent

are available.” The Board correctly received the June 22,

2007 report of Dr. Frank Colistro. He concluded that
inmate Gllnore continued to suffer from a severe
personality disorder, one not anenable to community-based
treatment or supervision. Tiffany Edens testified that the
psychol ogi cal scars and her fear of GIllnore endure and
will continue into the future. Senior Deputy D strict
Attorney Russ Ratto testified that all psychol ogical
evi dence before The Board (at Judge Unis’ sentencing - Dr.
Col bach, Dr. Frazier, Dr. MCourtey, and Dr. Shannon, and
past Board evaluations - Dr. Colistro, Dr. Shelman, and Dr.
Stuckey) was consistent in describing inmate Gllnore as
dangerous and not anenable to treatnent or supervision.
Inmate Gllnore offered no plan for treatnment or
supervision or the availability of resources for their
pr ovi si on. In fact, at the Cctober 23, 2007 hearing, The
Board was presented wth no evidence regarding the
availability of resources to treat or supervise inmate

Gllmore in the comunity. There was no basis for The
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Board’'s finding that inmate GllInore could be treated or
supervised in the community, much less adequately
control | ed.

The Board failed to neet their burden that Gllnore could

be treated in the comunity. ORS 144.228(b) requires that

before a dangerous offender inmate is released the Board
must find either that, the person is no | onger dangerous or
can be adequately controlled with supervision and treatnent
and resources were available for this purpose. There nust
be something in the record to support such a finding. In
the present case there is nothing in the record to support
the Board' s finding. In 2001, 2003, and 2005 the Board had
considered this issue and found that Gllnore a “danger”,
could not be treated and denied parole. There is nothing
in the record of the hearing on Cctober 23, 2007 that shows
that anything had changed between 2005 and today. | f
anything there was a new psychol ogical report prepared in
2007 that showed G Il nore was nore dangerous and coul d not

be treated in the comunity.

WHEREFCRE, rel ator prays:

1.

That this court issue an alternative wit, ordering The

Oregon Board of Parole to show cause why it should not vacate its

May 26,

terns of

1988 order and reinstate the consecutive 15-year m ni num

i mprisonnent pending the rescheduling of a hearing under

ORS 144.110 consistent wth the requirenents of the O egon

Constitution and st atutes.
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2. That this court issue an alternative wit, ordering The
Oregon Board of Parole to show cause why it should not vacate its
Cct ober 23, 2007 order and reschedule a Parole Consideration
Hearing consistent with the requirenments of the Oregon Constitution
and st at ut es.

3. That pending this court’s consideration of this petition
this court issue a tenporary stay, ordering The Board to cease and
desist from ordering the release of inmate dlIlnore pending
resolution of this petition.

4. That this court order the delivery of a true copy of the
entire Parole Board file for the judicial review of the contents
therein, including all psychol ogical evaluations and non-public
mat eri al .

5. That this court award Plaintiff-Relator such other and

further relief as the court deens just.

Respectful ly submtted,

M CHAEL D. SCHRUNK
District Attorney

By

J. Russell Ratto OSB #793510
Seni or Deputy District Attorney
Attorneys for Plaintiff-Relator
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that | served the foregoing PETITION FOR
| SSUANCE OF ALTERNATIVE WRIT OF MANDAMUS on the 21° day of
Novenber 2007, by miling a certified true copy thereof,
certified by me as such, in a sealed envelope, with first-class
postage prepaid, deposited in the United States Post Ofice,
addressed to:

Richard Troy G|l nore

#7278280

Oregon State Correctional Institution
3405 Deer Park Drive SE

Salem OR 97310-9385

Oregon Board of Parole
2575 Center St NE, Ste 100
Salem OR 97301-4621

J. Russell Ratto OSB 79131
Deputy District Attorney
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