Implementation of Measure 57
Oregon District Attorneys Association
March 31, 2010

Introduction
In 2008, Oregon voters approved Measure 57 with approximately 61% of the vote.  The Measure, which was referred by the Legislature, was intended to enhance penalties for repeat property offenders, increase treatment for offenders with addiction problems, and reduce property and drug offenses in Oregon.  Oregon district attorneys played an instrumental role in the enactment of Measure 57.  Not only did Oregon district attorneys assist in the drafting of Measure 57, but they also actively campaigned for the passage of the referral a less expensive alternative to Measure 61, which was placed on the ballot through citizen initiative.
Measure 57 went into effect on January 1, 2009.  At about the time the measure was being implemented Oregon and the nation experienced a significant budget downturn.  In response, the 2009 Legislature adopted HB 3508, which suspended Measure 57 from February 15, 2010 through January 1, 2012.  The estimated savings of this suspension is $25.5 million for the 2009-11 biennium.  The Governor’s recommended budget allocated approximately $74 million for implementation of Measure 57.  The difference between the estimated costs and the savings attributable to the delay result in a 2009-11 estimated implementation cost is $58.5 million.
In addition to suspending Measure 57, HB 3508 directed Oregon’s district attorneys to provide a report to the Criminal Justice Commission identifying the offenders eligible for sentencing under Measure 57, as well as a range of additional statistics.  That data has been provided to the Oregon Criminal Justice Commission.  This report provides a narrative analysis of the data.
There was no existing method of accurately collecting the data required by HB 3508, as it is not collected in OJIN or any of the many databases used by the district attorneys.  As a result, the Oregon District Attorneys Association created a new statewide database to collect this information.  The information was hand collected and hand entered.  Identifying Measure 57 cases is not an exact science. Since classification is dependent upon the crime of conviction, whether a particular case is a Measure 57 offense is determined at the time of sentencing and not at the time of issuing.  In many instances there are a range of crimes that may be charged and prosecuted that are not eligible for sentencing as a Measure 57 offense in conjunction with eligible offenses.  Additionally, there are cases that may be eligible to be sentenced as a Measure 57 offense that are either dismissed, prosecuted federally, or result in an acquittal.                                
Nevertheless, the district attorneys believe the data collected and submitted to the Criminal Justice Commission provides an accurate view of the first year of implementation of this important law.  
Overall, the data indicates the costs of implementing Measure 57 will be far lower in 2009-11 than was initially estimated and substantially lower than the amount appropriated to the Oregon Department of Corrections by the 2009 Legislature. The difference between actual costs and the DOC appropriation could be as much as $50 million. 
Further, the data also provides a basis for estimating the long term costs of Measure 57 when reinstated in 2012, presuming the rate of property crime either holds steady or continues to decline.
Data Collection
Individual deputy district attorneys were asked to review all cases in which the offender was charged with a crime that was alleged to have been committed on or after January 1, 2009, and before January 1, 2010, for which the person was lawfully sentenced under the provisions of ORS 137.717 or sections 2 to 5 or 6, chapter 14, Oregon Laws 2008.  For each offender the following data was collected:
1. The defendant’s criminal history and the number and types of crimes that were committed, or are alleged to have been committed, on or after January 1, 2009;
2. Whether the person was sentenced pursuant to a stipulated downward departure;
3. Whether the person was sentenced pursuant to a downward departure to which the parties did not stipulate;
4. Whether the court entered the order described in section 1, chapter 35, Oregon Laws 2008, and if so, whether the parties stipulated to the order; and
5. The defendant’s identification number assigned by the Department of Corrections, if applicable and available.
The Oregon District Attorneys Association provided an extensive initial round of data to the Criminal Justice Commission on January 15, 2010.  A second, revised round of data was provided on February 1, 2010.
A handful of smaller counties have been delayed in tabulating the information and reporting it to the ODAA.  The totals in those counties are unlikely to significantly modify the findings of the report.  However, the ODAA will update this report upon receiving the additional data.
Estimates
Identifying the costs of any new sentencing structure is difficult.  A range of factors affect sentencing rates. The crime rate, the charging practices of individual prosecutors, application of special adjudication courts (drug courts, mental health courts, etc.), and the decisions made by judges all can dramatically impact the number of offenders going to prison.  In addition to the incremental costs of housing new offenders, any comprehensive sentencing changes must also consider the capacity of the existing corrections system and the necessity to construct new prisons.
Despite these challenges, it is critical that policymakers and voters can get a sense of the likely costs of any new policy.  That was not the case as it relates to Measure 57.  The following table shows the extraordinary range of estimates associated with Measure 57.  
In reviewing the table, it is important to remember the development of Measure 57.  The measure was introduced in the February 2009 Supplemental Legislative Session and passed as SB 1087.  SB 1087 was reviewed by the Legislative Fiscal Office and a fiscal impact statement was issued.  The data in the table was taken from the statement.  Once placed on the ballot, the measure was subject to review by a committee charged with providing a cost estimate for the Voters’ Pamphlet.  The data in the table was taken from the Voters’ Pamphlet.  Once the measure passed, the estimated costs were included in the Governor’s Recommended Budget.  In this instance the Governor used what was termed “least cost implementation,” which will be discussed later in the report.  During the 2009 budget negotiations, the Oregon District Attorneys Association provided the Assembly with an estimate of the costs of the measure based on initial data collection. Finally, the measure was funded by the 2009 Legislative Assembly and the final appropriation to the Department of Corrections and any other affected agencies is included in the Legislatively Adopted Budget for the 2009-11 biennium.  Overall, the estimate spanned a range of almost $120 million.  This huge disparity in estimates has resulted in many challenges for policymakers.
Table 1
	  
	2007-09
	2009-11
	2011-13
	2013-15

	SB 1087 (2/2008) 
	$767,103.00
	$62.1 million
	UNK
	$106 million

	Measure 57 (VPS) 
	$9.0 million
	$153 million
	$249 million
	$249 million

	2009-11 GRB 
	N/A
	$74 million
	N/A
	N/A

	2009 ODAA estimate 
	N/A
	$33.5 million
	N/A
	N/A

	Legislative allocation 
	N/A
	$58.5 million
	N/A
	N/A



ODAA Findings
For 12 months the ODAA rigorously collected and analyzed data related to the implementation of Measure 57.  Oregon’s district attorneys identified nearly 1,000 cases that were eligible for the imposition of a sentence under Measure 57. The following findings are based on analysis of the data collected and information contained in reports provided by the Oregon Department of Corrections and the Oregon Criminal Justice Commission.  
As is the case with most crime in Oregon, the vast majority of Measure 57 cases were from Oregon’s major metropolitan areas.  However, there were Measure 57 offenders in virtually all of Oregon’s communities.  The table below breaks down the cases by county.
Table 2


Measure 57 was implemented on January 1, 2009 and affected only those crimes that were committed on or after the effective date of the act.  As a result, most cases adjudicated in early 2009 were subject to the pre-Measure 57 sentencing laws.  Consequently, the number of cases charged and resolved under Measure 57 increased over the course of 2009.  In the first quarter, there were very few cases resolved under the new law.  However, case disposition increased substantially in the second quarter and leveled off in the third quarter.  Typically, it takes 6 to 14 months for a property offender to achieve completion of their case in Oregon’s circuit courts.  The table below shows the case counts by month.
Table 3


The number of cases resolved by month is consistent with the expectations of the ODAA.  It is likely that July through November numbers reflect the long term impact of Measure 57.  The decline in cases for December is likely the result of the anomaly in SB 3508 that suspended Measure 57 based on sentencing date rather than the date on which the crime is committed.  Except for a small number of drug cases, SB 3508 suspended Measure 57 for defendants sentenced on or after February 15, 2010.  As a result, many defendants sought to delay sentencing in their cases beyond the February 15 date.
Of the nearly 1,000 eligible cases, approximately 900 cases have been sentenced under Measure 57.  The remaining cases are either still pending disposition, were adopted for federal prosecution, dismissed, or resulted in an acquittal.  Determining the economic impact of these cases cannot be done by simply analyzing the number of cases.  The two most critical factors in determining the overall costs of Measure 57 are:
1. Identifying which cases resulted in prison sentences for offenders previously ineligible or unlikely to receive in-custody dispositions; and, 
2. Identifying which cases resulted in longer sentences for offenders.  
ODAA provided a complete list of offenders to the Oregon Criminal Justice Commission.  Based on analysis of the complete list, there were approximately 70 offenders sentenced to prison under Measure 57 whose previous presumptive sentence would have been probation.   It is more difficult to determine the increases in sentences for those offenders whose previous presumptive sentence would have been prison but who received a longer sentence under Measure 57.  Both factors are important cost drivers for the implementation of the measure.  However, it is the latter group of offenders who represent the vast majority of the cases sentenced under Measure 57.  In addition to the data collection required by HB 3508, the district attorneys attempted to collect data that would provide policy makers with useful information about the increases in sentences for Oregon’s repeat property offenders sentenced under the measure.
To facilitate this analysis, the district attorneys tracked the following information: 
· Presumptive sentence before Measure 57;
· Presumptive sentence with Measure 57; and
· Actual sentence received.
The table below identifies the cases with an increase in sentence, the cases with a decrease in sentence, and those that were unchanged.

Table 4


As expected, Measure 57 resulted in a significant number of increased sentences.  One goal of the measure was to provide longer sentences for chronic property offenders.  The reason for these longer sentences is two-fold.  First, to provide an adequate length of sentence to allow the Department of Corrections sufficient time to offer treatment services to the offender.  Second, the law was intended to incapacitate those offenders who have repeatedly demonstrated an unwillingness to change their criminal behavior.  For 40% of the offenders, the law resulted a shorter sentence or the same sentence.  This is likely a reflection of the district attorneys using their discretion in sentencing, stipulated reductions, or decreased sentences imposed by judges.  In some cases, the new law was used instead of other mandatory minimum sentences and the sentences were reduced.
District attorneys expected longer sentences as a result of Measure 57 and longer sentences have indeed been the case in approximately 60% of the cases.  To try to pinpoint the ongoing costs of Measure 57, it is important to determine the average increase in length of sentence.  For the reasons mentioned above, there is no accurate way to predict what the pre-Measure 57 sentence would have been for many offenders.  As a consequence, district attorneys compared the pre-Measure 57 presumptive sentence with actual sentence imposed under Measure 57.  
The data collected shows an average sentence increase of 5.2 months per offender.  The table below evaluates the sentence changes by county.
Table 5


Despite the wide range in sentence increases, the overall average is relatively low because Oregon’s five largest counties (Multnomah, Washington, Clackamas, Marion, and Lane) drive a significant percentage of the caseload.  
By identifying the number of offenders receiving increased sentences, the average increase in sentence, and the number of offenders going to prison whose previous presumptive sentence would have been probation, it is possible to evaluate the costs of Measure 57 with actual data.  
Because initial estimates varied by nearly $120 million, the costs based on the data collection by the district attorneys provides critical information to help determine the actual cost of Measure 57 implementation for 2009-11 and beyond.  
During the 2009 legislative session, the estimates for incarceration costs were based on a DOC cost-per-day of $77.87 (in October 2009, DOC increased this cost to $84.46).  Because of the budget limitations and the type of offender affected by Measure 57, DOC proposed a “least cost implementation” strategy that reduced the cost-per-day to $45.  Table 6 below estimates the full cost and the least cost implementation strategy based on the data collected by the district attorneys.  It makes the following assumptions:
1. The number of offenders sentenced to prison under Measure 57 was approximately 900 offenders.  Of those offenders, 798 would have likely been sentenced to a prison term under the old repeat property offender statutes.  However, 80 of the offenders would likely have been sentenced to probation under the old law.
2. Offenders who would have been sentenced to prison otherwise on average received an increase in sentence of 5.2 months per offender.  This amount is multiplied by the cost per day, the average number of days in a month (30.5 days) and the increased term of sentence (5.2 months).  It is then biennialized.
3. Offenders who would have NOT received a prison sentence were assumed to serve the average sentence for all offenders who received prison sentences, 22 months.  That was then multiplied by the cost per day and the number of days per month.
4. The chart assumes that full implementation costs are $77.87 per day and least cost implementation costs are $45 per day.
Table 6
	  

	Offenders
	Months
	Days
	Cost/Day
	Cost

	Full Cost Implementation

	Would have gone to prison
	798
	5.2
	30.5
	$77.87
	$9,855,445

	Would not have gotten prison
	80
	22
	30.5
	$77.87
	$4,180,061

	
	  
	  
	  
	  
	$14,035,506

	
	  
	  
	
	Biennium
	$28,071,012

	Least Cost Implementation

	Would have gotten prison
	798
	5.2
	30.5
	45
	$5,965,326 

	Would not have gotten prison
	80
	22
	30.5
	45
	$2,415,600 

	  
	
	
	
	
	$8,110,926 

	
	
	
	
	Biennium
	$16,221,852



This assessment of costs does not take into account a number of significant factors.
First, it assumes that the full and immediate implementation of Measure 57.  However, as with any new crime, it takes time for the pool of offenders to be adjudicated.  Offenders who committed property offenses prior to January 1, 2009 were subject to the pre-Measure 57 repeat property offender law.  Only those offenders who committed their crime after January 1, 2009 and who were sentenced prior to February 15, 2010 are Measure 57 eligible. Accordingly, the number of cases gradually increased throughout 2009 and decreased precipitously in December.  (see Table 3 previously).   
In addition to sentences rising gradually, most offenders will serve substantial parts of their sentences in the 2011-13 biennium, which results in further reductions for the 2009-11 costs.  Most Measure 57 offenders would have been sentenced to prison of enactment of the referral.   Measure 57 merely increased the length of their sentence an average of 5.2 months.  As a result, the additional time is added to the end of their previous sentence.  The average prison sentence for a Measure 57 offender is 22 months; consequently, for most offenders sentenced after September 2009, their additional time will be served in the 2011-13 biennium.
The following table shows the costs allocated throughout the biennium.  It assumes that the costs of the “new” offenders, those that would not have otherwise been sentenced to prison, are allocated monthly throughout the biennium.  For the “existing” offenders, those that would have gone to prison but are now likely serving a longer sentence, it assumes the average new sentence is 22 months and the average pre-Measure 57 sentence was 16 months.
Table 7
	Month 
	 "New" offenders 
	 "Existing" offenders 
	 Normal cost 
	Least cost

	Jan, 2009
	0.74
	 
	 $        1,789.18 
	 $       1,033.94 

	Feb
	2.22
	 
	 $        4,848.10 
	 $       2,801.65 

	Mar
	6.42
	 
	 $       15,506.22 
	 $       8,960.83 

	Apr
	11.20
	 
	 $       26,164.34 
	 $     15,120.01 

	May
	16.88
	 
	 $       40,753.52 
	 $     23,550.90 

	Jun
	22.56
	 
	 $       52,713.45 
	 $     30,462.37 

	2007-09
	 
	 
	 $     141,774.80 
	 $     81,929.71 

	Jul
	30.72
	 
	 $       74,151.53 
	 $     42,851.15 

	Aug
	38.54
	 
	 $       93,037.31 
	 $     53,764.98 

	Sep
	46.53
	 
	 $     108,697.44 
	 $     62,814.75 

	Oct
	54.44
	 
	 $     131,405.26 
	 $     75,937.29 

	Nov
	63.41
	 
	 $     148,136.33 
	 $     85,605.94 

	Dec
	70.00
	 
	 $     168,978.02 
	 $     97,650.07 

	Jan, 2010
	76.50
	 
	 $     184,668.83 
	 $   106,717.57 

	Feb[footnoteRef:1] [1:  Measure 57 was suspended on February 15, 2010.] 

	80.00
	 
	 $     174,428.80 
	 $   100,800.00 

	Mar
	80.00
	 
	 $     193,117.60 
	 $   111,600.00 

	Apr
	80.00
	7.94
	 $     205,439.38 
	 $   118,720.59 

	May
	80.00
	23.82
	 $     250,626.89 
	 $   144,833.83 

	June
	80.00
	68.82
	 $     347,666.66 
	 $   200,911.77 

	July
	80.00
	120.00
	 $     482,794.02 
	 $   279,000.01 

	Aug
	80.00
	180.88
	 $     629,762.20 
	 $   363,930.90 

	Sep
	80.00
	241.76
	 $     751,674.57 
	 $   434,382.37 

	Oct
	80.00
	321.18
	 $     968,428.02 
	 $   559,641.21 

	Nov
	79.26
	389.12
	 $  1,094,174.33 
	 $   632,308.27 

	Dec
	77.78
	429.71
	 $  1,225,047.24 
	 $   707,937.92 

	Jan, 2011
	73.58
	463.24
	 $  1,295,847.56 
	 $   748,852.45 

	Feb
	68.80
	498.53
	 $  1,236,982.41 
	 $   714,835.09 

	Mar
	63.12
	508.24
	 $  1,379,228.91 
	 $   797,037.38 

	Apr
	57.44
	420.88
	 $  1,117,397.88 
	 $   645,728.84 

	May
	49.28
	337.06
	 $     932,616.01 
	 $   538,945.94 

	Jun
	41.46
	251.47
	 $     684,312.37 
	 $   395,454.69 

	 2009-11 
	 
	 
	 $13,878,619.57 
	 $8,020,263.01 



The totals in Table 7 reflect the actual costs that should be expected for enhanced incarceration due to Measure 57 in the 2009-11 biennium.  The number of new offenders is capped at 80, this number is based on the 70 new offenders that were counted in 2009, plus an additional 6.5 offenders to account for January and 3.5 offenders in February of 2010.  The law was suspended for defendants sentenced on February 15, 2010.  For the “existing” offenders, the costs do not begin accruing until the 20 month mark in their sentences.  As a result, there are no costs incurred until 14 months into the 2009-11 biennium.  While the costs will continue to increase in the 2011-13 biennium, it is clear that the estimates and the appropriation for the 2009-11 biennium far exceed the actual costs of Measure 57.
In addition to the factors identified above, there are at least two other factors that will affect the costs of Measure 57.  
First, all offenders sentenced under the new law, unless otherwise stipulated, are eligible for up to 30% “earned” time reductions in their sentences.  For most offenders this will result in a reduction of up to eight months in the length of their incarceration.  However, most of the savings will be realized in the 2011-13 biennium and beyond, as offenders near the end of their sentences.  Yet at least 70 offenders, and probably many more, will be eligible for the reduction in 2009-11.  These offenders are also eligible for 30 days of transitional leave, a period of time in which they are not incarcerated.
Second, nearly half of these offenders are eligible for Oregon’s Alternative Incarceration Program (AIP).  AIP allows offenders to participate in a range of treatment protocols and if the offender successfully completes the program than he or she is eligible for up to 20% of additional time off.  The AIP-eligible offenders can receive a reduction of up to 50% of their sentence.  Table 8 shows the number of offenders eligible for the program by county.  Of the  property offenders convicted under Measure 57 over 350 offenders are eligible for AIP.
Table 8

As with the earned time provisions, the savings through early release for successful completion of AIP will be realized primarily in the 2011-13 biennium.  Yet again, it will result in a modest savings in 2009-11.  
Conclusion
Overall, the data collected by the ODAA indicates an overall cost to Oregon of $8 million to $14 million.  When compared with the 2009 Legislatively Approved Budget appropriation of $58.5 million it reflects a net over payment of $44 million to $50 million.
Table 9


The costs in 2011-13 are likely to be higher than the 2009-11 costs because a significant number of offenders were sentenced under Measure 57 in late 2009 and early 2010.  Those offenders will serve the sentence enhancements during the 2011-13 budget cycle.  These costs will significantly decrease in late 2011, as the final offenders sentenced prior to the suspension of Measure 57 are released.  Beginning in January 2012, when Measure 57 is reinstated, the costs will begin to gradually increase anew.
The costs will increase throughout 2012 and should reach maximum expense approximately 27 months following the reinstatement of the law – April 2014.  At that point the Measure 57 costs will plateau or, depending on Oregon’s property crime rate, begin to decrease.
Oregon’s district attorneys supported Measure 57 because it was a financially responsible alternative to Measure 61 that simultaneously provided prosecutors and the public with effective tools to combat property crime in our communities.  During the short period of time in which the law was in effect it was effectively used to increase the sentences of Oregon’s most prolific property offenders.  Unfortunately, due in part to the extraordinary overestimation of the costs to implement Measure 57, the law was suspended in February 2010.  As a result, through January 1, 2012, Oregon’s property offenders will face shorter sentences, more Oregonians will be victimized, and a critical tool in the fight against property crime will be unavailable.
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